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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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Producer-handler — Pool-handler — Personal enterprise and risk — Request 
for relief denied — Petition dismissed 


Where the evidence presented to the Market Administrator did not show 
that the care and management of the dairy animals and other resources 
necessary for the handler’s own-farm production and the operation of 
the processing and packaging business were his sole personal enterprise 
and risk, the handler is a pool-handler rather than a producer-handler, 
and the petition is dismissed. 


John Alan Conte, Conway, Pennsylvania, for petitioner. 
Dennis Becker, for respondent. 
John G. Liebert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under § 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as reenacted and amended (7 
U.S.C. 601 et seq.). It was instituted by a petition filed on Sep- 
tember 30, 1970, by Andrew W. Leonberg, a dairy farmer who 
processes and packages milk at a plant located on his farm, and 
disposes of milk by delivery to retail customers on a route and 
through a store located on his farm. Petitioner challenges the 
Market Administrator’s determination that he is a “pool handler” 
regulated under Federal Marketing Order No. 36 (7 CFR Part 
1036), which regulates the handling of milk for the Eastern Ohio- 
Western Pennsylvania Marketing Area. Petitioner contends that 
he is a “producer-handler” under the Order and, as such, is 
exempted from the provisions of the Order as they affect “pool 
handlers.” 


Respondent’s answer to the petition was filed on October 3, 
1970. In substance, respondent asserts that the determination of 
the Market Administrator was correct and that petitioner has not 
provided satisfactory proof, as required by the Order, that he 
complies with the provisions of the Order which would give him 
status as a producer-handler (7 CFR 1036.14). 


Ora] hearing on the petition was commenced on February 24, 
1971, in Pittsburgh, Pennsylvania, before John G. Liebert, Ad- 
ministrative Law Judge, United States Department of Agricul- 
ture. The hearing was recessed to allow the petitioner an oppor- 
tunity to submit to the Market Administrator certain reports and 
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records concerning his business operations and to allow the 
Market Administrator an opportunity to review them. The hear- 
ing was resumed on June 15, 1971, and was concluded on June 
17, 1971. Petitioner was represented by John A. Conte, Esq., of 
Conte, Courtney, Tarasi & Price, Attorneys, Baden, Pennsylvania. 
Respondent was represented by Dennis Becker, Esq., Office of the 
General Counsel, United States Department of Agriculture, Wash- 
ington, D. C. 


In the Recommended Decision, filed October 2, 1972, the Ad- 
ministrative Law Judge concluded that petitioner had failed to 
produce satisfactory proof that he was entitled to a producer- 
handler exemption under the Order. Petitioner filed exceptions 
to the Recommended Decision on October 19, 1972, requesting 
oral argument before the Judicial Officer. On October 31, 1972, 
the Administrative Law Judge ruled that petitioner’s exceptions 
warranted no revision of the Recommended Decision. 


Oral argument before the Judicial Officer was scheduled for 
February 12, 1973, but by letter received February 9, 1973, 
petitioner withdrew his request for oral argument. Final admin- 
istrative authority to decide cases under the Agricultural Market- 
ing Agreement Act of 1937 has been delegated to the Judicial 
Officer.! 


THE REGULATIONS 


Milk marketing orders issued under the Act provide for the 
classification of milk in accordance with the form in which or the 
purpose for which it is used, and for the payment to all producers 
delivering milk to all handlers under a particular order of uniform 
minimum prices for all milk so delivered. The procedure is gen- 
erally as follows (Grant v. Benson, 229 F.2d 765, 767 (C.A. D.C.), 
certiorari denied, 350 U.S. 1015): 


The Market Administrator computes the value of milk used 
by each pool handler by multiplying the quantity of milk he 
uses in each class by the class price and adding the results. 
The values for all handlers are then combined into one total. 


1. The office of Judicial Officer is a career position, established pursuant to the Act of 
April 4, 1940 (7 U. S. C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U. S. C. 
1970 dd., Appendix, p. 550). The Department’s first Judicial Officer held the office from 
1942 to 1972. The present Judicial Officer was appointed in January 1971, having been 
involved with the Department’s regulatory programs since 1949 (including 3 years’ trial 
litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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That amount is decreased or increased by several subtrac- 
tions or additions. * * * The resu't is divided by the total 
quantity of milk that is priced under the regulatory program. 
The figure thus obtained is the basic or u ‘form price which 
must be paid to producers for their milk. Each handler 
whose own total use value of milk for a particular delivery 
period, i.e., a calendar month, is greater than his total pay- 
ments at the uniform price is required to pay the difference 
into an equalization or producer-settlement fund. Each 
handler whose own total use value of milk is less than his 
total payments to producers at the uniform price is entitled 
to withdraw the amount of the difference from the equaliza- 
tion or producer-settlement fund. Thus a composite or uni- 
form price is effectuated by means of the equalization or 
producer-settlement fund. 


In view of the different situations in the various milk marketing 
areas, there is a wide variation in the pricing provisions of the 
orders. For a general description of the milk marketing regulatory 
program under the Act, see U.S. v. Rock Royal Co-op., 307 U.S. 
533, 542-545; Lehigh Valley Coop. v. United States, 370 U.S. 76, 
78-81; Fairmont Foods Company v. Hardin, 442 F.2d 762, 764 
(C.A. D.C.). See, also, Brooks, “The Pricing of Milk under Fed- 
eral Marketing Orders,” 26 George Washington Law Review 181 
(1958). 


The following provisions of Order 36 regulating the handling 
of milk in the Eastern Ohio-Western Pennsylvania Marketing 
Area (7 CFR Part 1036) are relevant to this proceeding. The 
provisions effective July 1, 1968, were published at 33 F.R. 5988; 
and the provisions effective August 29, 1970, were published at 
35 F.R. 18774. 


§ 1036.14 Producer-handler. 


“Producer-handler” means any person who operates a 
dairy farm and a distributing plant and who received no 
fluid milk products from other dairy farmers or from sources 
other than pool plants: Provided, That such person provides 
proof satisfactory to the market administrator that the care 
and management of all the dairy animals and other resources 
necessary to produce the entire volume of fluid milk products 
handled (excluding receipts from pool plants) and the opera- 
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tion of the processing and packaging business are the per- 
sonal enterprise and risk of such person. 


(effective July 1, 1968) 
§ 1036.14 Producer-handler. 
“Producer-handler” means any person who: 
(a) Operates a dairy farm and a distributing plant; 


(b) Receives no fluid milk products from sources other than 
his own farm production and pool plants; 


(c) Uses no milk products other than fluid milk products 
for reconstitution into fluid milk products; and 


(d) Provides proof satisfactory to the market adminis- 
trator that the care and management of the dairy animals 
and other resources necessary for his own farm production 
and the operation of the processing and packaging business 
are the personal enterprise and risk of such person. 


(effective August 29, 1970) 


§ 1036.30 Reports of receipts and utilization. 


On or before the eighth day after the end of each month, 
each handler (except a handler pursuant to § 1036.13(e) or 
(f) ) shall report to the market administrator for such month 
with respect to each plant at which milk is received, report- 
ing in detail and on forms prescribed by the market adminis- 
trator: 


(a) The quantities of skim milk and butterfat contained 
in or represented by: 


(1) Producer milk (or, in the case of handlers pursuant 
to § 1036.13 (b), milk received from qualified dairy farmers) ; 


(2) Fluid milk products received from other pool plants; 
(3) Other source milk; 


(4) Milk diverted pursuant to § 1036.16; and 


(5) Inventories of fluid milk products and Class II products 
at the beginning and end of the month; 


(b) The utilization of all skim milk and butterfat required 
to be reported pursuant to this section, including a separate 
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statement showing the respective amounts of skim milk and 
butterfat in route disposition in the marketing area; and 


(c) Such other information with respect to the receipts 
and utilization of skim milk and butterfat as the market ad- 
ministrator may prescribe. 


(effective July 1, 1968) 


§ 1036.30 Reports of receipts and utilization. 


On or before the 8th day after the end of each month, 
reports of receipts and utilization for such month shall be 
made to the market administrator, in the detail and on forms 
prescribed by the market administrator, as follows: 


(a) Each handler operating a pool plant shall report for 
each of his pool plants: 


(1) Receipts of skim milk and butterfat contained in or 
represented by: 


(i) Producer milk, showing in the case of milk received 
directly from each producer the pounds and butterfat test 
and the number of days of production involved for each 
producer ; 


(ii) Fluid milk products and bulk cream from other pool 
plants and from a handler defined in § 1036.13(d) that also 
operates a pool plant; and 


(iii) Other source milk; 


(2) Inventories of fluid milk products and products listed 
in § 1036.41(b) (1) at the beginning and the end of the month 
showing separately such inventories of products listed in § 
1036.41 (b) (1) that are in bulk form and in packaged form; 


(3) The utilization or disposition of all skim milk and 
butterfat required to be reported pursuant to this paragraph 
showing separately : 


(i) Total route disposition and route disposition in the 
marketing area, showing separately such disposition of filled 
milk inside and outside the marketing area; and 


(ii) Transfers and diversions to other plants; and 
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(4) Such other information with respect to the receipts and 
utilization of skim milk and butterfat as the market adminis- 
trator may prescribe; 


(b) Each cooperative association shall report: 


(1) The quantities of skim milk and butterfat contained 
in milk from producers for which it is the handler pursuant to 
§ 1086.13(c) and (d), showing: 


(i) The quantity of milk delivered to each plant; and 


(ii) For each producer the pounds and butterfat test of the 
milk and the number of days of production involved; 


(2) The utilization of all skim milk and butterfat required 
to be reported pursuant to subparagraph (1) of this para- 
graph, except that contained in producer milk described in 
§ 1086.16 (a) (2) ; and 


(3) Such other information with respect to its receipts 
and utilization of skim milk and butterfat as the market 
administrator may prescribe ; and 


(c) Each handler operating a partially regulated distribu- 
ting plant shall report as required in paragraph (a) of this 
section except that receipts of bottling grade milk from dairy 
farmers shall be reported in lieu of receipts of producer 
milk. Such report shall include a separate statement show- 
ing the amount of reconstituted skim milk in route disposition 
in the marketing area. 


(effective August 29, 1970) 
§ 1036.31 Producer payroll reports. 


(a) Each handler pursuant to § 1036.13(a), (c), and (d) 
shall report to the market administrator in detail and on 
forms prescribed by the market administrator on or before 
the 25th day after the end of the month his producer pay- 
roll for such month which shall show for each producer: 


(1) His identity; 


(2) The quantity of milk received from such producer and 
the number of days, if less than the entire month, on which 
milk was received from such producer; 


(3) The average butterfat content of such milk; and 
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(4) The net amount of such handler’s payment, together 
with the price paid and the amount and nature of any deduc- 
tions. 


(b) Each handler operating a partially regulated distribu- 
ting plant who does not elect to make payments pursuant to 
§ 1036.62(b) shall report to the market administrator on 
or before the 25th day after the end of the month the same 
information required of handlers pursuant to paragraph 
(a) of this section. In such report, payments to dairy farmers 
delivering milk that is approved by a duly constituted health 
authority for fluid consumption shall be reported in lieu of 
payments to producers. 


(effective July 1, 1968) 
§ 1036.32 Other reports. 


(a) Each producer-handler shall report to the market ad- 
ministrator at such time and in such manner as the market 
administrator may prescribe. 


(emphasis added; effective July 1, 1968) 
§ 1036.33 Records and facilities. 


Each handled shall maintain and make available to the 
market administrator during the usual hours of business such 
accounts and records of his operations together with such 
facilities as are necessary for the market administrator to 


verify or establish the correct data for each month, with re- 
spect to: 


(a) The receipt and utilization of all skim milk and butter- 
fat handled in any form during the month; 


(b) The weights and butterfat and other content of all 
milk and milk products handled during the month; 

(c) The pounds of skim milk and butterfat contained in 
or represented by all milk products in inventory at the be- 
ginning and end of each month; and 

(d) Payments to dairy farmers and cooperative associa- 


tions, including the amount and nature of any deductions and 
the disbursement of money so deducted. 


(effective July 1, 1968) 
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§ 1036.33 Records and facilities. 


Each handler shall maintain and make available to the 
market administrator during the usual hours of business such 
accounts and records of his operations together with such 
facilities as are necessary for the market administrator to 
verify or establish the correct data for each month, with 
respect to: 


(a) The receipt and utilization of all skim milk and butter- 
fat handled in any form during the month; 


(b) The weights and butterfat and other content of all 
milk and milk products (including filled milk) handled during 
the month; 


(c) The pounds of skim milk and butterfat contained in or 
represented by all milk products (including filled milk) in 
inventory at the beginning and end of each month; and 


(d) Payments to dairy farmers and cooperative associa- 
tions, including the amount and nature of any deductions and 
the disbursement of money so deducted. 


(effective August 29, 1970) 
§ 1036.34 Retention of records. 


All books and records required under this part to be made 
available to the market administrator shall be retained by 
the handler for a period of 3 years to begin at the end of the 
calendar month to which such books and records pertain: 
Provided, That if, within such 3-year period, the market ad- 
ministrator notifies the handler in writing that the retention 
of such books and records, or of specified books and records, 
is necessary in connection with a proceeding under section 
8c (15) (A) of the Act or a court action specified in such 
notice, the handler shall retain such books and records, or 
specified books and records, until further written notification 


from the market administrator. In either case, the market ad- 
ministrator shall give further written notification to the 


handler promptly upon the termination of the litigation or 


when the records are no longer necessary in connection there- 
with. 


(effective July 1, 1968) 
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§ 1036.34 Retention of records. 


All books and records required under this part to be made 
available to the market administrator shall be retained by 
the handler for a period of 3 years to begin at the end of the 
calendar month to which such books and records pertain. If 
the market administrator notifies the handler in writing 
within such 8-year period that the retention of such books 
and records, or of specified books and records, is necessary 
in connection with a proceeding under section 8c(15) (A) of 
the Act or a court action specified in such notice, the handler 
shall retain such books and records, or specified books and 
records, until further written notification from the market 
administrator. In either case, the market administrator shall 
give further written notification to the handler promptly 
upon the termination of the litigation or when the records 
are no longer necessary in connection therewith. 


(effective August 29, 1970) 
§ 1036.25 Designation. 


The agency for the administration of this part shall be a 
market administrator, selected by the Secretary, who shall 
be entitled to such compensation as may be determined by, 
and shall be subject to removal at the discretion of, the 
Secretary. 


(effective July 1, 1968) 
§ 1036.26 Powers. 


The market administrator shall have the following powers 
with respect to this part: 


(a) To administer its terms and provisions; 


(b) To make rules and regulations to effectuate its terms 
and provisions; 


(c) To receive, investigate, and report to the Secretary 
complaints of violations; and 


(d) To recommend amendments to the Secretary. 


(effective July 1, 1968) 
§ 1036.73 Producer-settlement fund. 
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(a) The market administrator shall maintain a separate 
fund known as the “producer-settlement fund” into which 
he shall deposit all payments pursuant to §§ 1036.62, 1036.64, 
and 1036.74 and out of which he shall make all payments 
pursuant to § 1036.75: Provided, That the market adminis- 


trator shall offset the payment due to a handler against pay- 
ments due from such handler. 


(b) All amounts subtracted pursuant to § 1036.61(i) shall 
be deposited in the producer-settlement fund and set aside as 
an obligated balance until withdrawn for the purpose of 


effectuating § 1036.61(j). 
(effective July 1, 1968) 
§ 1036.74 Payments to the producer-settlement fund. 


On or before the 16th day after the end of the month, each 
handler shall pay to the market administrator the amount, 
if any, by which the total amounts specified in paragraph 
(a) of this section exceed the amounts specified in paragraph 
(b) of this section: 


(a) The net pool obligation pursuant to § 1036.60 for such 
handler ; and 


(b) The sum of: 


(1) The value of such handler’s producer milk at the ap- 
plicable uniform price; and 


(2) The value at the weighted average price applicable at 
the location of the plants from which received (not to be less 
than the value at the Class III price) of other source milk 
for which a value is computed pursuant to § 1036.60(e). 


(effective July 1, 1968) 
§ 1036.75 Payments from the producer-settlement fund. 


On or before the 17th day after the end of each month, 
the market administrator shall pay to each handler the 
amount, if any, by which the amount computed pursuant to 
§ 1036.74(b) exceeds the amount computed pursuant to § 
1036.74(a). If, at such time, the balance in the producer- 
settlement fund is insufficient to make all payments pursuant 
to this section, the market administrator shall reduce uni- 
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formly such payments and shall complete such payments as 
soon as the funds are available. 


(effective July 1, 1968) 
§ 1036.78 Adjustment of accounts. 


(a) Payments. Whenever audit by the market administra- 
tor of any handler’s reports, books, records, or accounts dis- 
closes adjustments to be made, for any reason, which result 
in monies due the market administrator from such handler, 
due such handler from the market administrator, or due any 
producer or cooperative association from such handler, the 
market administrator shall promptly notify such handler of 
any such amount due, and payment thereof shall be made on 
or before the next date for making payment set forth in the 
provision under which such error occurred, following the 
5th day after such notice. 


(b) Overdue accounts. Any unpaid obligation of a handler 
or of the market administrator pursuant to § 1036.74, § 
1036.75, § 1036.76, § 1036.77, or paragraph (a) of this 
section shall be increased one-half of 1 percent on the first 
day of the calendar month next following the due date of 
such obligation, and on the first day of each calendar month 
thereafter until such obligation is paid. 


(effective July 1, 1968) 


FINDINGS OF FACT 


1. On and before July 1, 1968, Andrew W. Leonberg, the peti- 
tioner, d/b/a Leonberg Dairy, owned and operated a dairy farm 
located on Route #1, Rochester, Beaver County, Pennsylvania 
(Tr. 14-16). At this location petitioner also operated a milk 
processing plant where milk was received, pasteurized, homoge- 
nized and packaged. Some of the milk received at the plant was 
packaged only; this milk was distributed on a retail milk route by 
petitioner. The remainder of the milk received at the plant was 
pasteurized, homogenized and packaged in jugs; this milk was 
sold at a store, operated in conjunction with the plant, which sold 
sundry products in addition to milk. 


The store was not, as contended by petitioner at the hearing, a 
partnership between petitioner and his sons which was a separate 
operation and separate business from the plant. No partnership 
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agreement existed between petitioner and anyone else; no partner- 
ship tax returns were filed; no partnership distribution of profits 
from the plant and store was made; no separate books, records or 
accounts of the store operations were kept; the proceeds of all 
sales at the store were commingled with the proceeds from route 
sales and livestock sales and the other operations of the Leonberg 
Dairy; and all expenditures for all operations, including milk 
production and delivery, farming, cattle purchases and expenses 
connected with the plant and store were paid from the commingled 
funds (Tr. 661). Petitioner, d/b/a Leonberg Dairy, conducted 
only one business, which included milk production, route sales 
and the operations of the milk processing plant and the store. 


2. The Federal Order regulating the handling of milk in the 
Eastern Ohio-Western Pennsylvania Marketing Area (7 CFR 
Part 1036) was amended, effective July 1, 1968, to expand the 
geographical limits of the area to include Beaver County, Pennsyl- 
vania. Petitioner’s milk handling operations by virtue of this 
amendment became subject to the Order on this date. 


3. On April 19, 1968, in a bulletin, a copy of which was sent to 
petitioner, the Market Administrator of the Eastern Ohio-Western 
Pennsylvania Marketing Area, Mr. W. W. Hurwitz, notified all 
pool handlers in the newly expanded area of the extension of the 
coverage of the Marketing Order on July 1. In this bulletin all 
handlers were advised that they would be contacted by members 
of the Market Administrator’s staff to provide information with 
respect to the Order provisions, particularly the reporting and 
record keeping requirements of the Order, and to explain the 
record forms. 


Handlers were also advised that records must be kept daily, sum- 
marized monthly, and made available for audit with respect to 
the receipts and utilization of all skim milk and butterfat handled 
in any form during the month. Handlers were further advised 
that the processing and verification of their reports would be done 
through a new office to be established in Pittsburgh, Pennsylvania, 
under the direction of a Deputy Market Administrator, Mr. 
William Kidd (Ex. 18). 


4. On July 25, 1968, Mr. Kidd, the new Deputy Market Ad- 
ministrator, mailed a letter to all handlers, including petitioner, 
who were known to have home farm production which outlined 
the definition of a “producer-handler” under the Order and called 
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specific attention to some of the obligations of producer-handlers 
(Ex. 19). Inpertinent part, among the obligations stated was 
that of filing reports on the forms enclosed. A report was request- 
ed of all handlers to cover operations for the month of July. It 
was explained that the information in such monthly reports was 
necessary to the determination of producer-handler status under 
the Order and that the information reported would be subject to 
verification by the Market Administrator’s Office. The letter 
further stated that, if producer-handler status was not maintained, 
the regulated handler would be treated as a “pool handler” subject 
to the pricing and payment provisions of the Order in any month 
in which fluid milk products are received or handled from any 
source except the handler’s own farm or from a pool plant. 
Specifically this letter stated: 


If you receive milk from any other dairy farmer or non-pool 
sources in any month, please notify this office promptly so 
“pool handler” report forms and other information may be 
given you. 


5. Subsequent to July 1, 1968, the petitioner did not change 
his method of operations in any significant manner from what 
they were on July 1, 1968 (Tr. 300, 664). 


6. Petitioner filed his initial Producer-Handler Reports of Re- 
ceipts and Utilization for July, August and October 1968 on 
August 8, September 13 and November 20, 1968, respectively (Ex. 
26). Each of these reports showed the monthly receipts of milk 
produced by petitioner’s “own farms” as 6,000 gallons, with no 
record of milk being received from other dairy farmers.? The 
reports simply stated that the milk was utilized for bottle sales, 
and there was no statement as to the actual amount of milk sold, 
or to whom. 


No attempt was made by petitioner to explain how it could be 
that production for each of three months was the same amount. 
This was the discrepancy which first called the Market Adminis- 
trator’s attention to the possible inaccuracy of petitioner’s re- 
porting which, in turn, raised the question of proof of petitioner’s 
producer-handler status. 


7. After receipt of petitioner’s first three reports, i.e., for the 
months of July, August and October of 1968, which were incom- 
plete and raised possible questions of inaccuracy, Mr. Kidd and 


2. The report for August 1968 showed “approx. 6000” gallons (Ex. 26). 
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Mr. Lundebert from the Market Administrator’s office advised 
petitioner that he should keep accurate records of his own produc- 
tion, a record of other receipts, and records of the volume of milk 
processed and sold so that accurate reports could be filed. Follow- 
ing this advice and by letter dated February 26, 1969, the Deputy 
Market Administrator, Mr. Kidd, advised petitioner of the “pro- 
ducer-handler” definition in the Order, referring particularly to 
that part of the provision which requires “that such person pro- 
vides proof satisfactory to the Market Administrator” of his 
status (7 CFR 1036.14). The letter requested petitioner to submit 
whatever records and documents and other information he had to 
support the claim of producer-handler status or to make arrange- 
ments to do so within five days. The letter also called attention to 
the fact that a report for the month of January had not been re- 
ceived and that failure to file reports on time constitutes non- 
compliance with the Order. This letter additionally advised peti- 
tioner that it confirmed the request of Mr. Kidd and Mr. Lunde- 
bert that petitioner keep a record of production on each farm, a 
record of other receipts, and records of the volume of milk pro- 
cessed and sold, so that accurate reports could be filed. The letter 
particularly stated that failure to keep records, for examination 
by the Market Administrator during the usual hours of business, 
results in noncompliance with the record keeping requirements of 
the Order. Petitioner was requested to advise Mr. Kidd when the 
records, documents and other information with respect to the 
operations of the farm and the processing business would be made 
available for examination (Ex. 20). 


8. On March 5, 1969, petitioner, as owner of Leonberg Dairy, 
filed a fourth Producer-Handler Report of Receipts and Utiliza- 
tion covering his operations for the month of January 1969. This 
report showed receipts produced by his “own farms” of approxi- 
mately 10,825 gallons, no milk received from other dairy farmers, 
and 1,787.2 gallons of bulk milk received from Hyllmede. For 
utilization, it states that all sales were bottle sales, with no amount 
shown, and that 100 gallons were used for feeding calves (Ex. 26). 


9. No reports covering petitioner’s operations during the 
months of February or March 1969 were filed until several months 
later. 


10. On May 14, 1969, petitioner, as owner of Leonberg Dairy, 
filed a Producer-Handler Report of Receipts and Utilization cover- 
ing his operations for the month of April 1969. This report show- 





778 AGRICULTURAL MARKETING AGREEMENT ACT, 19387 
Cite as 82 A.D. 763 


ed receipts produced by his “own farms” of approximately 11,160 
gallons, no milk received from other dairy farmers, and 12,633.4 
pounds of bulk milk received from Hyllmede Dairy, Beaver, 
Pennsylvania. For utilization, it stated that all sales were bottle 
sales, with no amount shown, and that approximately 120 gallons 
were used for feeding calves (Ex. 26). 


11. Petitioner filed no further Producer-Handler Report of 
Receipts and Utilization of any kind with the Market Administra- 
tor’s office until June 4, 1970, when filings were made in response 
to the Market Administrator’s letter of May 18, 1970, discussed 
in Finding 14. These reports are discussed in Findings 15 and 16. 


12. As a follow-up of his letter of February 26, 1969, Deputy 
Market Administrator Kidd met with petitioner, his attorney and 
his accountant in March and April to discuss what sort of in- 
formation relative to petitioner’s operations the Market Adminis- 
trator needed. At this meeting Mr. Kidd discussed the requirement 
that petitioner keep an accurate record of milk production and 
other documents to support his claim of producer-handler status. 
Mr. Kidd emphasized the necessity to maintain records of sales 
so that an accurate report of milk utilization could be filed. Dur- 
ing the course of these meetings the petitioner gave Mr. Kidd a 
copy of 3 bills of sale made out to petitioner, all dated April 14, 
1969. One was signed by Joseph Kroll for the sale of 24 holstein 
cows (Ex. 9) ; another was signed by Norman Zeigler for the sale 
of 18 holstein cows (Ex. 10); and a third was signed by Robert 
Musgrave for the sale of 34 cows (Ex. 8). These bills of sale were 
given to Mr. Kidd as evidence to support petitioner’s contention 
that he, in fact, owned all of the cows which produced the milk 
which was reflected in his reports as his “own farms’ ” production. 
During these same discussions it was disclosed that the cows in 
question, together with other cows owned by petitioner were in- 
termingled; and that some were, in fact, located on the Kroll, 
Zeigler and Musgrave farms as well as on petitioner’s own farm. 
Petitioner told Mr. Kidd that he had an arrangement with these 
individuals whereby they acted as “herdsmen” for him to produce 
milk which, by virtue of his ownership of the cows, was his “own 
farm” production. Petitioner did not give to Mr. Kidd any further 
substantial information with respect to his operations, except an 
account book, which showed that during each of the months of 
the year he paid to Musgrave, Kroll and Zeigler certain sums of 
money (Ex. 18). No detail of what these payments were for in 
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connection with volumes of milk produced, or otherwise, was 
given to Mr. Kidd or his auditors. The petitioner stated orally 
that these payments were for their services as “herdsmen” in the 
production of milk for petitioner. 


18. Analysis of the information given to Mr. Kidd and his 
auditors during the previously-mentioned discussions resulted in 
a letter, dated June 6, 1969, from Mr. Kidd to petitioner which 
advised him that, after review of the records and the information 
petitioner submitted in support of his claimed producer-handler 
status, the Market Administrator had determined that petitioner 
had not provided proof— 


that the care and management of all the dairy animals and 
other resources necessary are the operation, personal enter- 
prise and risk of Leonberg Dairy. To the contrary, it is the 
Market Administrator’s determination that the care and 
management of the dairy animals on the farms, other than 
the home farm, are the personal enterprise and risk of such 
other persons. In fact your operation is that of a “pool 
handler” under the Order, rather than a “producer-handler.” 


This letter requested petitioner to file a “pool handler’ report 
for the month of May, due on or before June 8, 1969, and to file 
“pool handler” reports for the months from July 1968 through 
April 1969. In preparing these reports the petitioner was directed 
to show separately the quantities of milk received each month 
from various farms as well as from petitioner’s own farm. Peti- 
tioner was further advised to communicate with the Market 
Administrator in the event he needed assistance in the preparation 
of such reports (Ex. 21). 


Upon receipt of the above-mentioned letter, petitioner wrote to 
the Market Administrator, in effect, that he did not intend to file 
the requested pool handler reports because he considered himself 
to be a producer-handler. The Market Administrator, in accord- 
ance with established procedures, referred the matter to the 
Compliance Branch of the Dairy Division of the Department in 
Washington to take appropriate action to cause petitioner to com- 
ply with the provisions of the Order. 


14. By letter dated May 18, 1970, the Market Administrator, 
W. W. Hurwitz, advised petitioner that each handler was required 
to file monthly a Report of Receipts and Utilization of milk and 
milk products with the Market Administrator and that such re- 
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ports were due on or before the 8th day after the end of the month. 
This letter called attention to Mr. Kidd’s letter of June 6, 1969, 
wherein petitioner was advised that it had been determined that 
he was a “pool handler” and that he had been requested to file 
pool handler reports for the months of July 1968 through May of 
1969. This letter again requested that monthly pool handler re- 
ports be filed by petitioner for the preceding months from July 
1968 through April 1970, and to show separately the production 
from his own farm and that of Musgrave, Kroll and Ziegler. 
Additionally, this letter enclosed producer-handler report forms 
which “are being sent only for use in the event that your opera- 
tions have changed so that you would qualify as a ‘producer- 
handler’ as defined by the Order” (Ex. 22). 


15. On June 4, 1970, after receipt of the Market Administra- 
tor’s letter of May 18, the petitioner filed a series of monthly re- 
ports on the producer-handler forms (Ex. 26). These reports 
ostensibly covered the receipts and utilization of petitioner for the 
months of January 1969 through May 1970. The following table 
summarizes the information shown on these reports: 


Receipts Bottled Utilization Cheese Manu- 

Year Month (own farms) Sales Schools facturers 
1969 January 1,568 gals. 1,098 gals. 470 gals. 

February 1,281 ” a oF, 

March 1,324 888 436 

April 1,809 920 436 

May 3,085 835 400 

June 2,298 976 83 

July 1,662 891 - 

August 936 936 ~ 

September 1,680 934 455 

October 1,505 1,006 499 

November 1,296 931 365 

December 1,474 1,160 314 

January 2,335 1,117 445 

February 1,446 1,025 421 

March 2,570 896 445 

April 1,571 1,087 484 

May 1,412 1,021 391 


16. The aggregate volume of sales shown on the reports filed 
on June 4, 1970, did not reflect milk sold by the store, because 
petitioner had decided that this operation was a separate business, 
not a part of Leonberg Dairy. The required records of petitioner’s 
“own farms’ ” production were not kept, and the amounts of “own 
farms’ ” production shown as receipts on the reports actually re- 
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flected an amount which was equal to the amount of known route 
sales, the amount of school sales and the volume of bulk milk sold 
to cheese manufacturing plants, adjusted to show for certain 
months the receipts from other dairies. Petitioner stated that he 
filed these reports on the “producer-handler” forms instead of the 
“pool handler” forms as requested because he believed the Market 
Administrator was in error not to afford him producer-handler 
status on his “own farms’ ”’ production. 


Findings 6, 8 and 10 disclose that petitioner’s first five reports 
(Ex. 26) show the volume of “own farms’” production to be 
several times that shown on the reports filed on June 4, 1970, for 
the five months during the same time period. Petitioner explained 
this difference by stating that the aggregate volume of the utiliza- 
tion shown on the first five reports included all sales, including 
those from the store, whereas the second set of reports for the 
same months omitted these store sales; thus, since the volume of 
production shown on the reports was merely a statement of sales 
(no production records having been kept), the later reports re- 
flected petitioner’s decision that Leonberg Dairy operations for 
which he was reporting should not include what he considered to 
be the separate business operations of the plant and store. 


Petitioner’s reports filed on June 4, 1970, were admittedly in- 
accurate because they did not disclose the total volume of even 
what was alleged to be “own farms’” production. They did not 
account in any way for milk sold by the store even though al- 
most all milk so disposed of was considered by petitioner to be 
“own farms’ ” production. 


17. After receipt and evaluation of the reports filed on June 
4, 1970, and the repeated failures of petitioner to provide records 
and information disclosing the nature and extent of his operations, 
the Department of Agriculture instituted legal proceedings 
against petitioner to enforce the provisions of the Order requiring 
the filing of reports and disclosure of information.* By mandatory 
injunction, dated November 13, 1970, of which official notice is 
taken, petitioner was ordered by the Court (29 Agriculture De- 
cisions at 1234) : 


(1) To submit to the Market Administrator of Order No. 36 
all reports required pursuant to the terms of Order No. 36 


8. United States v. Andrew W. Leonberg d/b/a Leonberg Dairy (W. D. Pa. November 1970), 
Agriculture Decisions 1231 (1970). 
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beginning with those due in August, 1968, to the present, 
and all future reports as they become due from this date for- 
ward; 


(2) To make available for inspection by the Market Ad- 
ministrator all accounts and records which are required to be 
made available under the terms of the Order; and 


(3) To pay forthwith all obligations which may be due and 
to pay all future obligations when due, pursuant to the terms 
of the Order. 


IT IS FURTHER ORDERED that this court retain juris- 
diction of this matter for the purpose of entering such fur- 


ther orders and judgments as may be necessary to give full 
relief to the parties. 


18. By letter dated November 30, 1970, the Deputy Market Ad- 
ministrator advised petitioner of the injunction and again, re- 
ferring to his May 18 letter, requested pool handler reports cover- 
ing each month’s operations since July 1968. Again, petitioner 
was requested to show separately the amounts of milk produced 
on other farms as well as that produced on his own farm. Peti- 
tioner’s attention was directed to the fact that the producer- 
handler reports filed by petitioner on June 4 did not show a 
change of operations from that previously noted and were not 
properly and completely filled out in that they did not show 
separately the receipts of milk from each farm, showed only a 
small volume of the total milk handled, and did not comply with 
the Market Administrator’s request (Ex. 23). No immediate re- 


sponse to either the Court Order or to the Market Administrator’s 
letter was made. 


19. The petition instituting the instant administrative action 
was filed by petitioner on September 30, 1970. Oral hearing there- 
on was not set pending the Court action above noted. Subsequent- 
ly, there were several conversations between petitioner, his audi- 
tor, attorneys, and representatives of the Market Administrator’s 
office relative to petitioner’s compliance with the Court Order. 
Efforts to get the petitioner to comply with the Order were not 
immediately successful. On January 24, 1971, Mr. Cleo Taylor 
succeeded Mr. W. W. Hurwitz as Market Administrator. On Feb- 
ruary 5, 1971, the new Market Administrator wrote to petitioner’s 
attorney to correct a false impression given to him by petitioner 
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that the new Market Administrator had reversed the prior determ- 
ination of petitioner’s status (Ex. 33). 


20. Hearing on the petition was commenced on February 24, 
1971. At that session of the hearing it came to the attention of the 
Administrative Law Judge that petitioner had not responded to 
the Court Order of November 13, 1970, by filing the reports with 
the Market Administrator as directed, or by making available to 
the Market Administrator his records and other information re- 
quested. It was considered that in the absence of this information, 
particularly with respect to the total volumes of milk produced and 
handled, it was impossible for the Market Administrator to com- 
pute the extent of petitioner’s obligations as a pool handler under 
the Order for the previous months, or for the Administrative Law 
Judge to evaluate the correctness of the Market Administrator’s 
determination of petitioner’s status under the Order. Accordingly, 
the hearing was recessed to allow petitioner time to submit all of 
the reports, records and information upon which the claim of 
producer-handler status was based, and to allow the Market Ad- 
ministrator an opportunity to review his determination on the 
basis of such information. 


21. On March 25, 1971, petitioner filed a series of reports on the 
“pool handler” form covering his operations for each month from 
August 1, 1968, through January 1971 (Ex. 25). These reports 
were grossly incomplete and were inconsistent with all prior re- 
ports. They showed in each case only a quantity of milk listed as 
“own production” in pounds—nothing more. No detailed informa- 
tion as requested was provided. Each report included the following 
type statement: 


SPECIAL NOTATION: 


I, Andrew W. Leonberg, do hereby state that this report 
has been filled out and submitted solely for the purpose of 
complying with the Order of Court entered by Judge Marsh 
on November 18, 1970 and by reason of the Government regu- 
lations pertaining to reports from producer-handlers; that 
the report is submitted under protest; and that the submis- 
sion of this report is not to be construed as an admission 
against interest with respect to the positions I am asserting 
in the Department of Agriculture proceeding filed as A.M.A. 
Docket No. M 36-3. 
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22. Following the direction of the Administrative Law Judge 
and in an attempt to comply with the Court Order, there were 
several meetings between petitioner, his representatives and 
officials of the Market Administrator’s Office. Additional informa- 
tion was requested of petitioner so that an initial audit of his 
operations could be made. On April 5, 1971, the Market Adminis- 
trator wrote petitioner’s attorney advising that certain specific 
books and records of petitioner’s operations had been requested 
by his auditors and that they had not been made available. He 
again requested the information (Ex. 34). On April 15, 1971, 
petitioner’s attorney advised the Market Administrator that the 
above-mentioned records were available in his office (Ex. 35). In 
the course of this audit, all of the information and records pre- 
sented by petitioner were examined. 


23. On April 19, 1971, after conclusion of the audit, the Market 
Administrator wrote to petitioner advising him that the examina- 
tion by his office of all of the books and records made available by 
petitioner covering his operations for the period July 1968 through 
1970 resulted in his finding that petitioner was not a producer- 
handler as contended, but that his proper status was that of a 


pool handler (Ex. 27). This letter states that the basis of the 
Market Administrator’s finding was that petitioner received milk 
from sources other than his own farm production and pool plants; 
there was not satisfactory proof of petitioner’s claimed ownership 
of the herds on farms other than his own; petitioner had not 
proved to the satisfaction of the Market Administrator that the 
care and management of the dairy animals and other resources 
necessary for milk production, except at the “home” farm, were 
the personal enterprise and risk of the petitioner; and petitioner’s 
records disclosed no detail to substantiate the actual computation 
of the weekly amounts allegedly paid to the “herdsman” for rent 
or production incentives, or to disclose payment of other costs on 
the herdsmen’s farms normally associated with milk production 
and the maintenance of resources incidental thereto. This letter 
reaffirmed the prior determination of the Market Administrator 
on June 6, 1969, and pointed out that since that time the peti- 
tioner had “consistently refused to provide supporting evidence 
and detailed records or explanations concerning the payment al- 
legedly made to the ‘herdsman’ at the other farm locations.” The 
Market Administrator’s letter also commented on the deficiencies 
in the reports which had been previously submitted for the months 
from July 1968 through January 1971. 
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The Market Administrator’s letter enclosed billings which had 
been computed on the basis of the information disclosed by the 
audit. They show for the July 1968-August 1971 period petition- 
er’s liability to the producer-settlement fund of $22,186.01, to the 
marketing services fund of $1,043.13, and to the administrative 
fund of $669.24. The Market Administrator requested payment 
to be made in accordance with the provisions of the Order, that 
is, on or before the 16th day of the following month. 


Additionally, the Market Administrator advised petitioner that 
monthly reports of milk receipts and utilization should be based on 
measured quantities and that records must be kept of the milk 
received from each farm. He also called attention to the fact that 
payments to the producer-settlement fund were based on butter- 
fat and skim pounds; and that, therefore, there is a need to take 
samples of milk at each farm for butterfat testing. Again, the 
Market Administrator advised petitioner that if he needed addi- 
tional information he should communicate with the Pittsburgh 
office. 


24. The Market Administrator had the following information 
(most of which was first disclosed during the April 1971 audit) 


before him when the final determination of petitioner’s pool 
handler status was made: 


(1) Bacteria testing reports and billings therefor to Leon- 
berg Dairy from Dairy Products Laboratory. Each test report 
covered samples marked 1, 2 and 3. The months covered are 
March, October, and November 1968; and January, February 
and September 1969 (Ex. 1). 


(2) Dairy Farm Sanitation Reports made out to “A Leon- 
gurg” +1, #2 or #3, each signed by Joseph Pellegrini, in- 
spector. The reports on “#1” were for January and August 
1969 and July 1970; those for “+2” were for January, August 
and October 1969 and August 1970; those for “#3” were for 
January and July 1969, and May and September 1970 (Ex. 
2). 


(3) Statement from Joseph A. Pellegrini to Leonberg Dairy 
for reinspection of “Leonburg #2 farm;” and a similar 
statement acknowledging receipt of $20 for “3 Farm Inspec- 
tions and 1 Reinspection 1969.” Notation of attachment of 
inspection sheets for farms #1 and #2, and that “#3 Kroll” 
will be sent later (Ex. 3). 
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(4) Federal income tax depreciation schedules for “Andrew 
W. and Bertha Leonberg” for 1968, 1969, and 1970 (Ex. 5). 


(5) Bills from Gerald H. Fouse, V.M.D., to Andrew W. Leon- 
berg for various dates in 1967, 1968, 1970. Tuberculosis and 
Brucellosis Test Reports from Dr. Fouse covering Andrew W. 
Leonberg farm #1 and #2 for 1970 (Exs. 6 and 7). 


(6) Notarized bills of sale from Musgrave, Kroll and Zeigler 
for the sale of herds (Musgrave—34 cows at $12,000; Kroll 
—24 cows at $9,600; Zeigler—18 cows at $7,500), all dated 
April 14, 1969 (Exs. 8, 9, 10). 


(7) Bill from Dr. Joseph Raught to Leonberg Dairy dated 
May 5, 1969, for: “TB” and “Blood” tests, “Musgrave’s 
Call,” “Read T.B. (Call),” and “Check Musgrave cow and 
treat” (Ex. 11). 

TB and Brucellosis test reports from Dr. Raught to Andrew 
W. Leonberg for 1969 (Ex. 12). 


(8) Schedule of payments in weekly lump sums to Zeigler, 
Kroll and Musgrave (Young after September 1969) for 1968, 
1969, 1970 and January 1971 (Ex. 18). 


(9) Schedule of Farm Income and Expenses of Andrew W. 
and Bertha Leonberg for 1967, 1968, 1969 and 1970 (Ex. 14). 


(10) Promissory note dated October 1, 1969, in amount of 
$10,000 payable to Robert N. and Mary Alice Musgrave, 
signed by Andrew W. and Bertha B. Leonberg, marked 
“Paid June 1970 R. N. Musgrave” (Ex. 15). 


(11) Receipt by J. M. Kroll from Leonberg Farm Dairy of 
$9,600 dated February 10, 1967, for 24 cows, payable $100 
each month until paid in full (Ex. 16). 


(12) Receipt by Norman C. Zeigler from Leonberg Farm 
Dairy of $7,500 dated September 15, 1966, for “Herd of 
Cattle” (Ex. 17). 


(13) Reports of Receipts and Utilization from Andrew W. 
Leonberg filed March 25, 1971, covering each month from 
July 1968 until January 1971. Each contains on the third 
page a “Special Notation” by Andrew Leonberg (Ex. 25). 


(14) Producer-Handler Reports of Receipts and Utilization 
of Leonberg Dairy for July, August, and October 1968, Jan- 
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uary and April 1969; and the same reports for January 1969 
monthly through May 1970, all filed June 4, 1970 (Ex. 26). 


(15) Receipt by Robert A. Musgrave from Leonberg Farm 
Dairy of $12,000 dated January 1, 1968, for “herd of cows 
by note” (Ex. 29). 


(16) Sheet marked “Leonberg 1968—Day Books” showing 
weekly payments to Zeigler, Musgrave and Kroll from Janu- 
ary through June 1968 (Ex. 32). 


(17) “Exhibits” H, I and J attached to the original petition 
filed September 30, 1970. Exhibit H is an affidavit of Norman 
Zeigler that he tends 36 head of cattle purchased from him 
by Andrew W. Leonberg in September 1965. Exhibit I is an 
affidavit of Joseph Kroll that he tends 45 head of cattle pur- 
chased from him by Andrew W. Leonberg in April 1968. 
Exhibit J is an affidavit of Carl Young that he tends 38 
head of cattle purchased by Andrew W. Leonberg from 
Robert Musgrave in April 1968. Each affidavit was dated Sep- 
tember 1, 1970. 


(18) A “carefully compiled” farm account book covering 
only the operations of the Leonberg Dairy “home” farm (Tr. 
455). 


(19) Andrew W. Leonberg’s cancelled checks, with some 
numbers missing and unaccounted for. One check was pay- 
able to Musgrave for $3,800, dated September 30, 1969, but 
there was no record or statement as to what this payment was 
for (Tr. 456, 663). 


(20) A bill in petitioner’s file from a local drug store for a 
case of “Kaldex” made out to Mr. Musgrave (Tr. 457). 


(21) “Artificial breeding certificates” (Tr. 454, 460-461). 


(22) Petitioner’s claim that the cattle on the Young, Mus- 
grave and Kroll farms were owned by him; that these men 
were herdsmen for him; and that they were paid for their 
services and reimbursed for their expenses. 


25. In response to the Market Administrator’s letter of April 
19, 1971, petitioner’s attorney, Mr. Conte, wrote to the Market 
Administrator, by letter dated April 27, 1971, wherein he stated 
that he had advised his client not to comply with the requests 
made in the Market Administrator’s letter until completion of 
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this administrative action (Ex. 36). Petitioner has not paid the 
billings. 


26. On May 19, 1971, the Market Administrator wrote to 
petitioner advising that reports of milk receipts and utilization 
for the months of February, March and April of 1971 had not 
been received, and that such reports were overdue. The Market 
Administrator requested the submission of these reports, and 
again advised petitioner to report promptly in accordance with 
the provisions of the milk order (Ex. 37). 


27. On June 1, 1971, the petitioner personally wrote to the 
Market Administrator advising that he believed himself to be a 
producer-handler and would not submit reports except on the 
producer-handler forms. He considered that the Market Adminis- 
trator’s request to report as a pool handler was not necessary. 
In this communication he requested that the Market Administrator 
personally come to his farm for an interview (Ex. 38). 


In response to this communication, the Market Administrator, 
by letter dated June 8, 1971, advised petitioner that the Court 
Order directed petitioner to provide the reports which the Market 
Administrator requested (Ex. 39). 


28. At the hearing reconvened subsequent to the Market Ad- 
ministrator’s audit and final determination, petitioner presented 
testimony, which is summarized as follows, in further support of 
his contention that he owned the cattle located on the Zeigler, 
Kroll and Young farms, the milk from which he claimed as “own 
farm” production: 


(1) Petitioner paid for all veterinary fees in connection with 
these animals regardless of who ordered the service (Tr. 29, 
51). 


(2) Petitioner paid for all feed, excepting pasturage for the 
animals, either to the so-called herdsmen for feed produced 
by them, or reimbursed them for feed purchased by them on 
the open market (Tr. 147, 191, 317-318). 


(3) Petitioner paid for breeding charges (Tr. 39). 


(4) Petitioner moved the animals from farm to farm at will 
(Tr. 36, 37). 


(5) Petitioner owned all the calves born of the cattle on all 
the farms (Tr. 40). 
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(6) Petitioner sold some of the cattle and replaced them 
with others all for his own profit or loss. 


29. Petitioner did not at any time prior to the audit in March 
and April 1971, and only after commencement of the hearing, 
disclose to the Market Administrator’s auditors the full extent of 
the agreements which he claimed to have with Kroll, Zeigler, 
Young and Musgrave, the so-called herdsmen. While it is true 
that he advised the Market Administrator shortly after receipt of 
his letter of February 26, 1969, that he was considering milk 
produced on the Kroll, Musgrave and Zeigler farms as “own 
farm” production because he said he owned the cows and had a 
herdsman’s agreement with each of these persons, he did not dis- 
close the details of these agreements. Moreover, he stated that the 
weekly payments to each of them was based on volumes of milk 
produced. 


At the hearing petitioner and the herdsmen testified that the 
agreements were oral and were substantially as follows: 


(1) Each of the herdsmen owned his farm and all of the milk 
producing equipment and facilities located thereon, with the 
exception of Young, some of whose equipment was supplied 
by petitioner (Tr. 217-218, 279-280). 


(2) Zeigler and Young were paid a flat weekly amount in 
cash at the rate of $400 per month, and Kroll was paid at 
the rate of $500 per month, which was intended to cover (a) 
labor incident to milk production from the cows located on 
their respective farms; (b) rent for use of the barn and milk- 
house (Tr. 300, 417) ; (c) the daily care, housing and feeding 
of the cattle; and (d) care and upkeep on the farm and all 
milking equipment (Tr. 52, 21). 


(3) In addition to the flat payment referred to in the preced- 
ing paragraph, each herdsman was paid an amount at the 
rate of 25¢ per gallon for all milk produced which exceeded a 
volume of 3 gallons per cow per day. This was a so-called 
“incentive” clause (Tr. 22). 


(4) In addition to the flat payment and “incentive” payment, 
each herdsman was reimbursed for moneys spent out-of- 
pocket for purchased feed, vertinary fees, electricity, supplies, 
ets., directly attributable to herd care and maintenance (Tr. 
147, 172). 
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(5) Each herdsman was paid at the going rate for feed, 
other than pasturage, which was produced by him and fed 
to the cattle (Tr. 317-318). 


(6) The providing of all physical facilities on his farm, with 
some minor exceptions in the case of Young, were the sole 
responsibility of, and at the sole expense of, each of the 
herdsmen. This included the cost of replacement, improve- 
ment, upkeep, repair, insurance, taxes, and the risk of loss 
(Tr. 217, 279-281, 335). The herdsmen took depreciation on 
the milk facilities and equipment petitioner rented (except on 
the Young farm owned by petitioner) (Tr. 361). 


(7) Petitioner paid no social security taxes on the herdsmen 
(Tr. 196, 359, 424). 


(8) The number of cows on each farm and the movement of 
them was at the sole discretion of petitioner (Tr. 36-37). 
Petitioner determined when the cows should be bred and the 
calves were his property (Tr. 39-40). 


(9) All milk produced was delivered to petitioner who picked 
it up at the farms and processed it himself (Tr. 23). Peti- 
tioner was responsible for disposal of the milk, including 
surplus milk (Tr. 23). 


The above information in substantial part was given by peti- 
tioner for the first time at the hearing. Thus it was not before the 
Market Administrators at the time of their determinations and it 
is not in the form of records susceptible of verification by the 
Market Administrator in the normal course of his duties. 


30. Once a week petitioner would make one payment in cash to 
each of the herdsmen which included everything. In the case of 
Kroll, the one payment allegedly included a part of the monthly 
purchase installment on cows sold to petitioner. No production 
records of any sort concerning herdsmen’s production were main- 
tained. Petitioner stated that he generally took the word of the 
herdsmen on the amount owing but did look at bills for feed 
purchased and daily notes of amounts of milk picked up by him. 
These were than destroyed. These weekly payments to herdsmen 
were entered in an account book with no breakdown of how the 
payment amounts were computed (Ex. 13). No records of the 
volumes of milk produced by each herdsman on his farm were 
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kept, nor was a record of the total volume of milk received at the 
plant from all sources kept. 


CONCLUSIONS 


Entitlement to producer-handler status under Order 36 (7 CFR 
1036.14) depends upon a person providing— 


proof satisfactory to the market administrator that the care 
and management of all the dairy animals and other resources 
necessary to produce the entire volume of fluid milk products 
handled (excluding receipts from pool plants) and the opera- 
tion of the processing and packaging business are the per- 
sonal enterprise and risk of such person (effective July 1, 
1968) 


or 


proof satisfactory to the market administrator that the care 
and management of the dairy animals and other resources 
necessary for his own farm production and the operation 
of the processing and packaging business are the personal 
enterprise and risk of such person (effective August 29, 
1970). 


Petitioner has not met the burden of providing such satisfactory 
proof to the Market Administrator and is, therefore, not entitled 
to producer-handler status under Order 36. 


I 


The initial issue involved in the case is the scope of review in a 
proceeding such as this instituted pursuant to § 8c(15) (A) of 
the Act (7 U.S.C. 608c¢(15) (A)), in which the petitioner com- 
plains of an obligation imposed on him by the Market Adminis- 
trator based on the Administrator’s determination that the peti- 
tioner is not a producer-handler. That is, should the determina- 
tion be tested against the evidence originally available to the 
Market Administrator and upon which his determination was 
made, or should evidence also be considered which was adduced for 
the first time at the 8c(15) (A) administrative hearing upon the 
petition? 


Section 8c(15) (A) of the Act provides that: 


(A) Any handler subject to an order may file a written 
petition with the Secretary of Agriculture, stating that any 
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such order or any provision of any such order or any obliga- 
tion imposed in connection therewith is not in accordance 
with law and praying for a modification thereof or to be 
exempted therefrom. He shall thereupon be given an op- 
portunity for a hearing upon such petition, in accordance with 
regulations made by the Secretary of Agriculture, with the 
approval of the President. After such hearing, the Secretary 
shall make a ruling upon the prayer of such petition which 
shall be final, if in accordance with law (emphasis added). 


The statutory standard of review is whether the Market Ad- 
ministrator’s determination is “in accordance with law.” The 
statute applies this same standard to actions attacking the validity 


of an order or provision thereof or obligation imposed in connec- 
tion therewith.‘ 


It is well established that when the lawfulness of the Order it- 
self or a provision thereof is attacked, the Act affords no trial 
de novo by way of the 8c(15) (A) petition. The Order must stand 
or fall upon the basis of the evidence before the Secretary adduced 
during the promulgation proceedings, and additional evidence is 
not relevant or admissible in the 8c(15)(A) proceeding. “To 
allow evidence [in the 8c(15)(A) proceeding not presented in 
the promulgation proceeding] would be to reopen, rather than to 
judge, the promulgation proceeding.” United States v. Mills, 315 
F.2d 829, 836 (C.A. 4), certiorari denied, 374 U.S. 832. Accord: 
Dairymen’s League Cooperative Ass’n v. Brannan, 173 F.2d 57, 
66 (C.A. 2), certiorari denied, 338 U.S. 825; In re Terrace Park 
Dairy, 12 Agriculture Decisions 1383, 1396-1397 (1953) ; Sprague 
Dairy Co. v. Anderson, 6 Agriculture Decisions 729 (N.D. Ill.). 
See, also, Acme Fast Freight, Inc. v. United States, 154 F. Supp. 
239, 241 (S.D. N.Y.). 


This exclusionary rule is necessary to maintain the integrity of 
the regulatory program. The promulgation of an Order or an 
amendment thereto is formal rulemaking subject to section 7 of 
the Administrative Procedure Act (5 U.S.C. § 556), which pro- 
vides that no rule shall be issued except as “supported by and in 
accordance with the reliable, probative, and substantial evidence.” 
Section 8c(4) of the Agricultural Marketing Agreement Act (7 


4. Petitioner in the present case is contesting the validity of on obligation imposed under 
the Order, rather than the validity of the Order itself. In the absence of any contest as 
to the validity of the Order, the Order’s provisions are presumed to be valid and supported 
by facts which justify them. See Borden’s Co. v. Baldwin, 293 U. S. 194, 209; Paciye States 
Co. v. White, 296 U. S. 176, 185; United States v. Rock Royal Co-op., 307 U. S. 533, 567-586. 
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U.S.C. 608¢(4)) requires that in issuing an Order the Secretary 
shall find upon the evidence introduced at the promulgation hear- 
ing that issuance of the Order will tend to effectuate the declared 
policy of the Act. The administrative process would be seriously 
disrupted if the Secretary based his determination to issue an 
Order upon the evidence before him, while the validity of his 
determination was later judged upon different evidence. There- 
fore, any new, relevant evidence bearing upon the validity of the 
Order must be presented first to the Secretary in his legislative, 
and not in his judicial capacity. 


Similarly, the Judicial Officer has consistently held that when, 
as here, an obligation imposed under an Order is attacked, § 
8c(15) (A) applies the same standard of adjudication and affords 
no trial de novo. It is the long settled administrative construction 
of the Act that the Market Administrator’s actions in fixing the 
obligations imposed on handlers are to be judged upon the basis 
of the information before him, and not also upon the basis of in- 
formation that may be adduced later at the hearing.® See, e.g., In 
re Sterling Davis Dairy, 23 Agriculture Decisions 599, 613 (1964), 
affirmed on other grounds, 253 F. Supp. 80 (D. N.J.) ; In re Henry 
Gill, 19 Agriculture Decisions 61, 63 (1960); In re Newark Milk 
and Cream Co., 18 Agriculture Decisions 211, 214 (1959), affirm- 
ed, 287 F.2d 681 (C.A. 3); In re Hygienic Dairy Co., 18 Agri- 
culture Decisions 218, 224-225 (1959) ; In re Valley Creamery Co., 
Inc., 18 Agriculture Decisions 979, 981 (1954) ; In re M. H. Renken 
Dairy Co., 11 Agriculture Decisions 264, 272 (1952) ; In re Break- 
stone Bros. Inc., 5 Agriculture Decisions 864, 870-871 (1946) ; 
In re John Velozo, 5 Agriculture Decisions 739, 744 (1946). 


In In re John Velozo, supra, the Judicial Officer stated (5 Agri- 
culture Decisions 739, 744) : 


Petitioner has never filed the reports requested by the market 
administrator for the periods preceding the date of the 
amended order effective December 3, 1941, and has never 
submitted to the market administrator, as required by the 
order, the evidence upon which he claims a producer-handler 
status. He can scarcely, then, be in a position in this pro- 
ceeding to complain of the market administrator’s determi- 
nation. Perhaps we should simply say here that petitioner 


5. Such a long-standing administrative construction of the statute under which the agency 
operates is entitled to substantial weight. United States v. Leslie Salt Co., 350 U.S. 383, 396; 
Mazer v. Stein, 347 U. S. 201, 213-214; Norwegian Nitrogen Co. v. United States, 288 U. S. 
294, 315. 
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failed to take advantage of the opportunity to obtain pro- 
ducer-handler status in the manner prescribed by the order 
and, since this is a quasi-judicial proceeding of a review 
nature, we might even go further and say that his failure to 
do so precludes him from presenting the evidence in this pro- 
ceeding. 


Later, in In re M. H. Renken Dairy Co., supra, the Judicial 
Officer stated (11 Agriculture Decisions 264, 272) : 


As has been pointed out many times before in proceedings 
under section 8c(15) (A) of the act, the standard for adjudi- 
cation is whether an order, a provision thereof, or an obliga- 
tion imposed in connection therewith is in accordance with 
law. Obviously, the proceedings are of a review nature. Our 
problem here, then, is not to decide ab initio and de novo what 
classification under the order the petitioner’s cream should 
have but whether the market administrator was legally wrong 
in reclassifying the cream to Class II-A. With this analysis of 
the problem, therefore, it is apparent that the solution should 
be sought on the basis of the situation presented to the market 
administrator rather than on the basis of facts adduced for 
the first time in this proceeding. 


In the subsequent decisions cited above, the Judicial Officer 
squarely held that the validity of obligations imposed on handlers 
by Market Administrators should be tested by the evidence pre- 
sented to the Market Administrator and not by evidence intro- 
duced for the first time at the 8c(15) (A) hearing. 


Just as the Act requires that the Secretary gather the available 
evidence by way of a promulgation hearing before issuing an 
order, the Order requires that records be kept and that informa- 
tion be made available to the Market Administrator before he 
makes determinations such as the one at issue in the present pro- 
ceeding (7 CFR 1036.14). The Order requires all handlers to keep 
various types of records (see 7 CFR 1036.30; 1036.31; 1036.32), 
to make records and accounts available to the Market Adminis- 
trator (7 CFR 1036.33), and to retain all books and records for 
8 years (7 CFR 1036.34). Only if the Market Administrator has 
access to all of the relevant information can he make the necessary 
determinations required by the Order. It is the Market Adminis- 
trator who is the Secretary’s duly designated agency for adminis- 
tering the Order (7 U.S.C. 608c(7) (c) ; 7 CFR 1036.25; 1036.26), 
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not the Administrative Law Judges or the Judicial Officer. It is 
the function of the Administrative Law Judges and the Judicial 
Officer to judge the Market Administrator’s determinations, rather 
than to make the determinations for him upon evidence which 


should have been submitted to him initially. 


The foregoing principle—that in determining the validity of an 
obligation imposed against a handler by a Market Administrator, 
only evidence furnished to the Market Administrator is relevant— 
applies to all obligations, irrespective of whether the particular 
Order provisions at issue contain additional references to furnish- 
ing specific information to the Market Administrator. A fortiori 
the principle applies where, as here, the substantive regulations 
define a producer-handler not as one where the care and manage- 
ment of the dairy animals are his personal enterprise and risk, 
etc., but as one who furnishes “proof satisfactory to the market 
administrator” as to such matters (7 CFR 1036.14) .® 


In other words, even aside from the fact that all administrative 
8c(15)(A) proceedings are review proceedings rather than de 
novo proceedings, in this case a producer-handler by definition is 
one who furnishes satisfactory proof to the Market Administrator 
that the care and management of the dairy animals are the per- 
sonal enterprise and risk of such person, etc. Hence absent such 
proof to the Market Administrator, a person cannot meet the 
definition of producer-handler under the Order in any other man- 
ner, é.g., by introducing new evidence at an 8c(15) (A) hearing 
as to his personal enterprise and risk. 


The Judicial Officer’s decision on any 8c(15) (A) petition is 
reviewable under § 8c(15)(B) of the Act (7 U.S.C. 608c(15) 
(B) ), which provides that: 


(B) The District Courts of the United States in any dis- 
trict in which such handler is an inhabitant, or has his princi- 
pal place of business, are vested with jurisdiction in equity 
to review such ruling, provided a bill in equity for that pur- 
pose is filed within twenty days from the date of the entry of 
such ruling. * * * If the Court determines that such ruling is 
not in accordance with law, it shall remand such proceedings 
to the Secretary with directions either (1) to make such 
ruling as the court shall determine to be in accordance with 


6. The determination by the Market Administrator would, of course, be set aside if 
arbitrary or capricious or not warranted by the evidence presented to him. 
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law, or (2) to take such further proceedings as, in its opinion, 
the law requires. [Emphasis added] 


It is settled that the 8c(15)(B) judicial review proceeding is 
not a trial de novo; no additional evidence may be received. Wawa 
Dairy Farms v. Wickard, 149 F.2d 860, 864 (C.A. 3); Windham 
Creamery, Inc. v. Freeman, 230 F. Supp. 632, 633 (D. N.J.), 
affirmed, 350 F.2d 978 (C.A. 8), certiorari denied, 382 U.S. 979; 
Balazs v. Anderson, 77 F. Supp. 612, 6138 (N.D. Ohio) ; Beatrice 
Creamery Co. v. Anderson, 75 F. Supp. 363, 364 (D. Kan.). See, 
also, United States v. Bianchi & Co., 373 U.S. 709, 717; United 
States v. Ruzicka, 329 U.S. 287, 295. 


In short, the same statutory criterion is set forth to determine 
the validity of (1) an order, (2) a provision of an order, (3) an 
obligation imposed in connection with an order, and (4) a decision 
by the Judicial Officer in an 8c(15) (A) proceeding. As to each, 
the issue is whether the action taken was “in accordance with 
law.” Such issues are determined in a review proceeding rather 
than a de novo trial. 


Even though the rule has been uniformly stated that the validity 
of an obligation imposed on a handler by a Market Administrator 
must be determined solely by the evidence presented to the Market 
Administrator and not on the basis of facts adduced for the first 
time at the 8c(15)(A) hearing, the Hearing Examiners (now 
Administrative Law Judges) and the Judicial Officer have gen- 
erally gone on to admit and consider whatever new evidence was 
actually presented by the petitioner at the 8c(15) (A) hearing. 
This practice has not affected the outcome of any case since in no. 
instance was the evidence adduced at the hearing sufficient to 
cause the Market Administrator’s action, otherwise supportable 
on the facts before him, to be held “not in accordance with law.” 


I believe that it is time to end the practice of receiving and con- 
sidering such new evidence not presented initially to the Market 
Administrator. Otherwise, there is no incentive to compel handlers 
to present their facts first to the administrator of the regulatory 
program. This is not a minor matter. At any one time, it is not 
unusual to have 20 or 30, or more, milk cases pending in the De- 
partment under § 8c(15)(A) of the Act. Presumably, there 
would be fewer cases if handlers first presented all of the facts 
to the experienced Market Administrator and obtained his determ- 
ination based on all of such facts. In order to have proper adminis- 
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tration of this unusually complex 7 and large * regulatory program, 
it is necessary that the initial decisions by the Market Adminis- 
trators be based upon all of the relevant facts so that their ex- 
pertise may be properly and fully utilized. 


In addition, if evidence not presented to the Market Adminis- 
trator is received in the administrative proceeding, there is the 
danger that courts, on judicial review, may consider such evidence, 
even though it should not be regarded as relevant. 


For example, in Jn re Sterling Davis Dairy, 23 Agriculture De- 
cisions 599, 612-613 (1964), the Judicial Officer repeated the rule 
that— 


“* * * it is apparent that the solution should be sought on 
the basis of the situation presented to the market adminis- 
trator rather than on the basis of facts adduced for the first 
time in this proceeding.” In re M. H. Renken Dairy Co., 11 
A.D. 264, 272 (1952). Moreover, it should also be pointed 
out that the order, by its terms, placed the burden upon 
petitioner of proving before the market administrator the 
inapplicability of the fluid skim differential and the utiliza- 
tion of milk received from producers in a class lower than 
Class I-A by authentic and verifiable records showing the use 
of the milk and skim milk involved. This petitioner failed to 
do (footnotes omitted). 


However, in that case, evidence not submitted to the Market 
Administrator was admitted and the Judicial Officer continued 
that “even if we consider this a completely de novo proceeding, 
the new evidence submitted would not sustain the burden upon 
the petitioner in this proceeding” (23 Agriculture Decisions at 
613). On judicial review under § 8c(15) (B), the Court felt that 
Universal Camera Corp. v. Labor Bd., 340 U.S. 474, 488, required 
the reviewing Court to consider all the evidence in the adminis- 
trative record in judging the validity of the obligation imposed 
on the handler by the Market Administrator, including evidence 
presented for the first time in the 8c(15) (A) hearing. Sterling 


7. See Dairymen's League Cooperative Ass'n. v. Brannan, 173 F. 2d 57, 65-66 (C.A. 2), 
certiorari denied, 338 U. S. 825; Queensboro Farms Products v. Wickard, 187 F.2d 969, 974-975, 
980 (C.A. 2); Crowley's Milk Co. v. Brannan, 198 F.2d 861, 862 (C.A. 2); Ogden Dairy Co. 
v. Wickard, 157 F.2d 445, 447 (C.A. 7), certiorari. denied, 330 U.S. 827; United States v. 
Lehigh Valley Cooperative Farmers, 183 F. Supp. 80, 89 (E.D. Pa.), reversed on other 
grounds, 287 F. 2d 726 (C.A. 3); Waddington Milk Co. v. Wickard, 140 F. 2d 97, 102 (C.A. 2). 
8. The farm value of the milk regulated under Federal Milk Orders exceeds $4 billion annually. 
Government's Role in Pricing Fluid Milk in the United States, Agricultural Economic 
Report No, 229, E. R. S., U. S. D. A., p. iii (1972). 
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Davis Dairy v. Freeman, 253 F. Supp. 80, 82-85 (D. N.J.). In 
Sterling Davis, the plaintiff argued that the Hearing Examiner 
and Judicial Officer were in error in stating that no evidence other 
than that originally before the Market Administrator should be 
considered in judging his actions. Although the Court did not 
“attempt to resolve [that] particular legal question of intra- 
agency review,” it did feel that it was required by Universal 
Camera to consider all evidence allowed into the administrative 
record (253 F. Supp. at 84). 


I believe that the Court’s decision in Sterling Davis is erroneous. 
Where the issue to be determined is whether the evidence furnish- 
ed to the Market Administrator supported his determination, 
other evidence is clearly irrelevant even though it was admitted 
at the 8c(15) (A) hearing. Universal Camera requires only that 
evidence relevant to an issue be considered. Specifically, where the 
Order defines a producer-handler as a person who furnishes proof 
satisfactory to the Market Administrator as to certain facts, 
evidence not presented to the Market Administrator does not shed 
any light on whether the person meets that definition of producer- 
handler. 


But to avoid the possibility of a reviewing court feeling com- 
pelled to consider all of the evidence in the record—relevant and 
irrelevant—evidence not presented to the Market Administrator 
should be excluded in future cases. Insofar as possible, such evi- 
dence will be disregarded in this decision. 


II 


The second major issue to be determined in this proceeding is 
whether the evidence provided by the petitioner to the Market 
Administrator demonstrated that the care and management of 
the dairy animals and other resources necessary for his own farm 
production and the operation of the processing and packaging 
business were “the personal enterprise and risk” of the petitioner 
(7 CFR 1036.14). For the reasons set forth below, the Market 
Administrator correctly determined that petitioner is not a pro- 
ducer-handler, but rather that he is a “pool handler” and thus 
liable for payments to the Order’s producer-settlement, adminis- 
trative assessment, and marketing service funds. 


Order No. 36 contains a procedure whereby each handler, as 
distinguished from a producer-handler, pays for milk subject to 
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regulation under the Order at class values or prices, differing ac- 
cording to the use he makes of such milk, while producers receive 
a uniform or “blend” price based upon the total value of all milk 
used by all handlers under the Order. Each handler pays his own 
producers at the uniform price and then, through adjustments 
with the producer-settlement fund kept by the Market Adminis- 
trator, brings the total he had paid to producers up to (by paying 
into the producer-settlement fund) or down to (by receiving 
money from such fund) the total he is required to pay according 
to his utilization at class prices. In effect, a handler receives from 
the producer-settlement fund the amount by which the value of 
his milk at the class prices is less than the value at the blend price 
and pays into the producer-settlement fund the amount by which 
the value of his milk at the class prices exceeds the value at the 
blend price. See, e.g., In re Willow Farm Dairy, Inc., 20 Agricul- 
ture Decisions 810, affirmed, 315 F.2d 828 (C.A. 4), certiorari 
denied, 374 U.S. 832. The success of the Order depends upon 
prompt compliance by those subject to regulation; especially 
prompt payment of financial obligations. United States v. Ruzicka, 
829 U.S. 287, 293; Brown v. United States, 367 F.2d 907, 909 
(C.A. 10), certiorari denied, 387 U.S. 917.° 


A producer-handler is exempt from payments into the producer- 
settlement fund on milk handled by him which payments repre- 
sent, as indicated above, the amount by which the value of his 
milk at the class prices exceeds its value at the blend price. Ob- 
viously, a distinct economic benefit inures to a producer-handler 
under the Order, and the other dairy farmers who receive the uni- 
form blended price do not share in the benefits from the producer- 
handler’s Class I milk utilizations.’° 


If handlers were able to circumvent the requirements of the 
Order by employing spurious schemes to claim producer-handler 
status, it would bring choas to the milk industry. As stated in 
Elm Spring Farm v. United States, 127 F.2d 920, 927 (C.A. 1): 


9. Although petitioner was informed as early as June 1969 (Ex. 21) of the Market Admin- 
istrator’s determination that he was a pool-handler, petitioner has never made any payments 
into the producer-settlement fund. 

10. The producer-handler exemption was sharply criticized in the Report to the Secretary 
of Agriculture by the Federal Milk Order Study Committee, p. 57 (1962), which states: 
Historically, exemption from regulation has been given to certain handlers, partic- 
ularly public-owned processors and producer distributors. Little justification exists 
today for exemption from regulation and only under the most unusual circumstances, 

should such exemptions be granted. 
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The result inevitably would be that the whole regulatory 
scheme would break down. The maintenance of the uniform 
blended price to each producer, whether or not his milk goes 
predominantly into the fluid milk market, is impossible un- 
less handlers who have more than the market average of 
fluid milk sales make the prescribed equalization payments 
into the pool. The Act and the Order seek to achieve a fair 
division of the more profitable fluid milk market among all 
producers, thereby eliminating the disorganizing effects 
which had theretofore been a consequence of cutthroat com- 
petition among producers striving for the fluid milk market. 
This is clearly set forth in the opinion in United States v. 
Rock Royal Co-operative, Inc., 1939, 307 U.S. 533, 548, 550, 
59 S. Ct. 993, 83 L. Ed. 1446. 


While the Secretary could have elected to fully regulate pro- 
ducer-handlers (Freeman v. Vance, 319 F.2d 841, 842 (C.A. 5), 
certiorari denied, 377 U.S. 930; Ideal Farms, Inc. v. Benson, 288 
F.2d 608, 618 (C.A. 3), certiorari denied, 372 U.S. 965), he has 
not done so in this Order. But producer-handler status is an ex- 
ception to the general regulatory scheme of the Act, and as such 
it must be strictly construed, and must be established by a handler 
seeking the exception. See Trade Comm’n v. Morton Salt Co., 334 
U.S. 37, 44-45; Phillips Co. v. Walling, 324 U.S. 490, 493; Schlem- 
mer v. Buffalo, Rochester &c. Ry., 205 U.S. 1, 10; Detroit Edison 
Co. v. Securities & Exchange Commission, 119 F.2d 730, 739 
(C.A. 6), certiorari denied, 314 U.S. 618; Shilkret v. Musicraft 
Records, 131 F.2d 929, 931 (C.A. 2), certiorari denied, 319 U.S. 
742. The burden of proof is upon the petitioner to show that the 
Market Administrator’s determination that it is not entitled to 
the producer-handler exemption is not in accordance with law 
(see citations immediately above; and Lewes Dairy, Inc. v. Free- 
man, 401 F.2d 308, 316-317 (C.A. 3), certiorari denied, 394 U.S. 
929; Boonville Farms Cooperative, Inc. v. Freeman, 358 F.2d 681, 
682 (C.A. 2) ; Windham Creamery, Inc. v. Freeman, 230 F. Supp. 
632, 635-636 (D. N.J.), affirmed, 350 F.2d 978 (C.A. 3), certiorari 
denied, 382 U.S. 979; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 
209, 217 (E.D. Mo.), affirmed, 157 F.2d 87 (C.A. 8), certiorari 
denied, 329 U.S. 788; Wawa Dairy Farms v. Wickard, 56 F. Supp. 
67, 70 (E.D. Pa.), affirmed, 149 F.2d 860, 868 (C.A. 3)). 


Claims to producer-handler status have been frequently litigated 
because of the economic benefits resulting therefrom and because 
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of the variety of schemes and devices handlers have employed to 
claim producer-handler status. As was stated in In re Independent 
Milk Producer-Distributors Association, 20 Agriculture Decisions 
1, 28 (1961): 


The regulatory scheme set forth in such section is merely an 
attempt to prevent the evasion or circumvention of the dis- 
tinction established in the order between producer-handlers 
and handlers by methods employed in the past or those that 
could be reasonably anticipated. In the past, elaborate and 
ingenious schemes have been employed to achieve apparent 
producer-handler status and thus to circumvent regulation. 
See, e.g., Elm Spring Farm, Inc. v. United States, 127 F.2d 
920 (1st Cir. 1942); In re Martin & Costa, 4 A.D. 636 
(1945); In re John Velozo, 5 A.D. 739 (1946), and cases 
cited therein,.™ 


For this reason, and by virtue of the fact that producer-handler 
status represents a defined and circumscribed exemption from or 
exception to regulation, the producer-handler definition of Order 
No. 36 (7 CFR 1036.14) should be strictly construed and strictly 
complied with to achive such exemption. 


Order No. 36 defines “producer-handler” as follows (7 CFR 
1036.14) : 


“Producer-handler” means any person who operates a dairy 
farm and a distributing plant and who received no fluid milk 
products from other dairy farmers or from sources other 
than pool plants: Provided, That such person provides proof 
satisfactory to the market administrator that the care and 
management of all the dairy animals and other resources 
necessary to produce the entire volume of fluid milk products 
handled (excluding receipts from pool plants) and the opera- 
tion of the processing and packaging business are the per- 
sonal enterprise and risk of such person (emphasis added). 
[Effective July 1, 1968, 33 F.R. 5990] 


“Producer-handler” means any person who: 
(a) Operates a dairy farm and a distributing plant; 


(b) Receives no fluid milk products from sources other 
than his own farm production and pool plants; 


11. See, also, Brown v. United States, 367 F.2d 907, 910-911 (C.A. 10), certiorari denied, 
387 U. S. 917; Cosgrove v. Wickard, 49 F. Supp. 232, 233-238 (D. Mass.). 
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(c) Uses no milk products other than fluid milk products 
for reconstitution into fluid milk products; and 


(d) Provides proof satisfactory to the market adminis- 
trator that the care and management of the dairy animals and 
other resources necessary for his own farm production and 
the operation of the processing and packaging business are 
the personal enterprise and risk of such person (emphasis 
added). 


[Effective August 29, 1970, 35 F.R. 13776] 


The controversy herein narrows to the issue of whether peti- 
tioner furnished sufficient proof to the Market Administrator, as 
required by the Order (7 CFR 1036.15), that the care and manage- 
ment of the dairy animals and other resources necessary for his 
own farm production and the operation of the processing and 
packaging business were his personal enterprise and risk. 


This, in turn, depends upon the nature of the arrangements 
which petitioner had with the dairy farmers or persons who pro- 
duced the milk he handled. As will be seen below, the Market 
Administrator correctly determined that petitioner is not a pro- 
ducer-handler under the Order. 


Petitioner is not a producer-handler because he did not meet 
the requirement of § 1036.14 of the Order that he furnish proof 
to the Market Administrator that the care and management of 
the dairy animals and other resources necessary for his own farm 
production were his “personal enterprise and risk.” The enter- 
prise and risk of petitioner’s milk operation were clearly shared 
in substantial part with his “herdsmen.” 


Apart from the deficiencies in petitioner’s record keeping and 
reporting practices, discussed below, it is clear that his method 
of operation was not shown to be that of a bona fide producer- 
handler under the Order. Although the Order’s definition of “pro- 
ducer-handler” is not a model of clarity, it is sufficiently clear to 
preclude an attempt to avoid regulation such as is involved here.'” 


12. The “producer-handler” definitions in some orders are almost identical to the present 
one (see, e.g., 7 CFR 1046.9; 1049.9; 1050.8), while others are more detailed. Order 136, 
for example, provides that (7 CFR 1136.8): 

“Producer-handler” means any person who is an individual, partnership or corporation 
and who meets all the following conditions: 

(a) Operates a dairy farm(s) from which the milk produced thereon is supplied to a 
plant operated by him in accordance with the conditions set forth in paragraph (b) of 
this section, and provides proof satisfactory to the market administrator that: 
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Recognizing that producer-handler status is an exception to regu- 
lation under the Order, the Assistant Secretary’s final decision ex- 
plaining this section of the Order states (33 F.R. 3466, 3474) : 


The exemption of a producer-handler from the pricing and 
pooling provisions of the order should be limited to bona fide 
producer-handlers. It is appropriate, therefore, to provide 
that to maintain producer-handler status, the maintenance, 
care and management of the dairy animals and other re- 
sourses necessary to produce milk and the processing, pack- 
aging and disposition of milk shall be the personal enterprise 
and risk of the person involved. 


The extent to which the enterprise and risk of milk production 
must be assumed by the bona fide producer-handler was further 
specified by the Assistant Secretary in response to a proposed 
change in the Order to allow producer-handler to lease the required 
dairy animals. In rejecting that proposal, the Assistant Secretary 
said that “[a]ny sharing of this risk would be inconsistent with 
the basis for the producer-handler’s exemption” (35 F.R. 12978, 
12982). The complete discussion of this rejected amendment is 
illuminating ; viz. (35 F.R. 12978, 12981-12982) : 8 


6. Definition of producer-handler. No change should be 
made in the definition of a producer-handler. 


(1) The full maintenance of milk-producing cows on such farm(s) is his sole risk and 
under his complete and exclusive management and control; 

(2) Each such farm is owned or operated by him, at his sole risk, and under his complete 
and exclusive management and control; and 

(3) Only he and no other person (except a member of his immediate family or a 
stockholder in the case of a corporate farm) employed on such farm(s) own, fully or 
partially, either the cows producing the milk on the farm or the farm on which it is produced: 

(b) Operates a plant in which milk approved by a duly constituted health authority for 
fluid consumption is processed or packaged and is disposed of during the month in the 
marketing area on route: Provided, That: 

(1) No fluid milk products are received at such plant or by him at any other location 
except: 

(i) From dairy farm(s) as specified in paragraph (a) of this section; and 

(ii) From pool plants or other order plants in an amount that is not in excess of the 
larger of 3,000 pounds, or 5 percent of his Class I sales, during the month; 

(2) Such plant is operated under his complete and exclusive management and control 
and at his sole risk, and is not used during the month to process, package, receive, or 
otherwise handle fluid milk products for any other person; and 

(8) For the purpose of this section, all fluid milk products disposed of on routes or at 
stores operated by him or by any person (including the operator of a plant, or a vendor) 
who controls or is controlled by him (e.g., as an interlocking stockholder) or in which he 
(including, in the case of a corporation, any stockholder therein) has a financial interest, 
shall be considered as having been received at his plant; and the utilization for such plant 
shall include all such route and store dispositions; and 

(c) Disposes of no other source milk (except that represented by nonfat solids used in 
the fortification of fluid milk products) as Class I milk. 

13. In the same decision, the Assistant Secretary explained why it is not feasible to exempt 
from pooling a regulated handler’s own production (35 F.R. 12978, 12982). 
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Under the order, a producer-handler is a person who ope- 
rates a dairy farm and a distributing plant and whose re- 
ceipts at the plant are limited to his own production and 
fluid milk products from pool plants. To remain qualified as a 
producer-handler, the person must provide proof satisfactory 
to the market administrator that the care and management of 


the dairy animals and other resources necessary for his own 
farm production and the operation of the processing and 


packaging business are the personal enterprise and risk of 
such person. 


A handler proposed that the producer-handler definition 
be modified to accommodate certain contractual arrangements 
when a producer-handler leases cows. As proposed, a pro- 
ducer-handler would be able to have his rental payments for 
the cows based on the current production of each cow. Also, 
the producer-handler would be able to return a cow to its 
owner whenever he determined that the cow was unfit for 
milk production. 


The handler maintained that the present producer-handler 
definition does not preclude these particular arrangements 
between the lessor and the lessee. Because the order has been 


applied to the contrary, the handler sought at the hearing a 
clarification of the order in this respect. 


The order presently makes no specific reference to leasing 
arrangements that may or may not be entered into by a pro- 
ducer-handler. However, the specific inclusion of provisions 
suggested by proponent would be inconsistent with the in- 
tent of the personal enterprise and risk requirement contain- 
ed in the producer-handler definition. 


Producer-handlers, in their capacity as handlers, are not 
subject to the pricing and pooling provisions of the order. 
In consideration of this exemption, the order requires that 
both the production and processing operations of a producer- 
handler be carried on as his personal enterprise and at his 
personal risk. Any sharing of this risk would be inconsistent 
with the basis for the producer-handler’s exemption. 


If a producer-handler’s rental payments for a leased cow 
are contingent upon the cow’s production, the risk of produc- 
tion is shared by the producer-handler and the cow owner. 
Such risk is shared also under an arrangement permitting 
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the producer-handler the option of returning the cow to its 
owner whenever he determines that the cow is unfit for pro- 
duction. Under both arrangements, the producer-handler 
divests himself of at least part of the risk of producing milk 
which he would otherwise bear if he owned the cows himself. 


For instance, if a cow owned by a producer-handler be- 


comes unfit for production because of disease, accident, or 
death, he has to accept whatever he can get, if anything, for 
the cow. He also must assume whatever financial burden is 
involved in getting replacement cows. This normally entails a 
much greater degree of financial risk than what the producer- 
handler would have under the leasing arrangement desired by 


proponent. 


Similarly, the degree of financial risk borne by a producer- 
handler is greater when he must assume all costs associated 
with his own cows regardless of their level of production. 
Actually, basing a producer-handler’s rental payments on 
the amount of milk a cow produces is, in essence, merely the 
purchasing of milk from another dairy farmer. This is clearly 
contrary to the basis on which producer-handler exemption 
from pooling is granted. 


For these reasons, the proposal to change the producer- 
handler definition is denied. 


In short, the Secretary has consistently construed his regula- 
tions to require a producer-handler to assume the sole risk of 
his own farm production. The Secretary’s interpretation of his 
own regulations is entitled to great weight. Bowles v. Seminole 
Rock Co., 325 U.S. 410, 413-414; Federal Comm’n v. Broadcasting 
Co., 309 U.S. 184, 148, fn. 6; Norwegian Nitrogen Co. v. United 
States, 288 U.S. 294, 325. 


Although the producer-handler need not perform all the physical 
acts necessary to milk production himself, in the sense that he may 
have employees (Jn re Jerome Klocker, 26 Agriculture Decisions 
1050, 1057 (1967)), any sharing of the enterprise or risk is in- 
consistent with producer-handler status. A consideration of the 
facts in the present case which were originally before the Market 
Administrator will show that petitioner’s herdsmen clearly share 
substantially in the enterprise and risk of petitioner’s alleged pro- 
ducer-handler operation. Petitioner’s milk-production operation is 
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described in detail in the Findings of Fact, and it need not be re- 
stated here. 


Even after the final audit in which the Market Administrator 
examined what were said to be all of petitioner’s records, he had 
before him only a body of incomplete, inconsistent, and inconclu- 
sive evidence. A most difficult issue to determine was whether 
petitioner was the owner of the three herds located on the “herds- 
men’s” farms, since there was conflicting evidence presented as to 
date of purchase and purchase price for each herd. As to the Kroll 
herd, Mr. Kroll’s affidavit attached to the petition states that he 
tends 45 cows purchased by petitioner in April of 1968. A bill of 
sale dated April 1969 was produced indicating that there were 24 
animals in the herd and that it was purchased by petitioner for 
$9,600. A receipt for $9,600, payable $100 per month, was dated 
February 1967, long before the purchase date indicated in the Kroll 
affidavit. There was no evidence that any of the $100 monthly 
payments for the Kroll herd were made. Kroll’s weekly pay- 
ments in 1970 were higher than the others, but he was tending 
a larger herd and thus received a higher “incentive” payment 
based upon the amount of milk produced. 


Mr. Zeigler’s affidavit stated that he tended 36 cows purchased 
by the petitioner in September 1965. The April 1969 bill of sale 
was for 18 head of cows at $7,500. The receipt was also for $7,500 


but was dated September 1966, a year after the sale supposedly 
took place. 


The affidavit by Mr. Young is not as important as the other 
two since the herd in question was purchased by petitioner from 
Mr. Musgrave who then sold his farm to Mr. Young. The January 
1968 receipt from Musgrave and petitioner’s tax schedules (Ex. 
5) list the purchase prise as $12,000 for 34 cows. There was a 
promissory note from petitioner, but it was for only $10,000, and 
was dated October 1969 (marked “Paid, June 1970’). Petitioner 
alleged that $10,000 not $12,000, was the correct price for the herd 
(even though petitioner took depreciation at the $12,000 figure) 
and that the extra $2,000 in the receipt was for equipment pur- 
chased and was paid in cash. Yet there was a check for $2,700, or 


$3,800 (testimony conflicts), which was alleged to be for this same 
equipment. 


Upon this evidence the Market Administrator was entirely 
justified in remaining skeptical as to petitioner’s claim that he 
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owned the herds located on the three “herdsmen’s” farms. Even 
if he concluded that petitioner had acquired title to the herds, this 
is a wholly inadequate basis for producer-handler status. Pro- 
ducer-handler status does not depend upon title to the dairy herds, 
but must be determined from an examination of the entire rela- 
tionship. Elm Spring Farm v. United States, 127 F.2d 920, 921- 
928 (C.A. 1) ; Cosgrove v. Wickard, 49 F. Supp. 232, 234-238 (D. 
Mass.). 


As to the nature of the arrangement with the herdsmen, peti- 
tioner seems to have claimed to the Market Administrator that the 
herdsmen were paid for their services in the production of milk, 
that incentives for higher production were paid, and that they 
were reimbursed for expenses. This arrangement is totally un- 
verifiable from petitioner’s records. 


For example, petitioner’s records showed only a lump sum 
weekly cash payment to each herdsman. There was no breakdown 
as to what the payments were composed of, although testimony 
indicated that they represented the base payment, the incentive or 
bonus, and reimbursement for expenses, etc. Neither petitioner 
nor the herdsmen were able to specify in anything other than a 
general way how much was actually paid for reimbursement and 
incentives (see Tr. 364-374, 430-482). To the extent of the 25¢ 
per gallon “incentive” payments for production in excess of three 
gallons per cow per day, it appears that the herdsmen shared in 
the enterprise and risk of the milk production operation. If not, 
the burden was on the petitioner to furnish sufficient details to the 
Market Administrator to show that this was not, in reality, a 
shared enterprise and risk. It has been held on a number of oc- 
casions where the herdsman was paid according to the extent of 
milk production that the herdsman bore the risk of milk produc- 
tion, and that the handler was, therefore, not a producer-handler. 
See Elm Spring Farm v. United States, 127 F.2d 920, 923-927 
(C.A. 1); Cosgrove v. Wickard, 49 F. Supp. 282, 234-238 (D. 
Mass.) ; In re Eugene M. Olson, 22 Agriculture Decisions 877, 
883-885 (1963). 


Correlation of amounts paid the herdsmen with the amount of 
milk they produced is impossible. No records of the herdsmen’s 
production were kept, and petitioner’s various reports of total 
production (actually representing total sales) were grossly in- 
consistent. The alleged production from petitioner’s various sets 
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of reports for the month of April 1969 will be used as a random 
example. 


Report Production 

Original producer-handler Approx. 11,160 gallons 
report, filed May 14, [or 95,976 lbs.] 
1969 (Ex. 26) 

Producer-handler report, 1,809 gallons 
filed June 4, 1970 [or 15,557.4 Ibs.] 
(Ex. 26) 

Pol-handler forms, 120,621 Ibs. 
filed March 25, 1971 {or 14,025.6 gallons] 
(Ex. 25) 


Also in petitioner’s records were bills from veterinarians for 
services during the 1967-1970 period, some noting the names of 
one of the three “herdsmen,” others designating by number (1, 
2 or 3) the farms on which the services were rendered. Assuming 
that the farms numbered 1, 2 and 8 are those of the herdsmen 
(this is unclear from the records), these records show that peti- 
tioner received copies of the health tests on the three herds and 
that he was billed for most of them. Petitioner’s records contained 
“artificial breeding certificates” which, however, could not be 
correlated with any specific animals (Tr. 454, 460-461). Thus 


there is no evidence in petitioner’s records that he paid for any- 
thing in connection with the three herds other than some of the 
health testing. 


In is clear that upon the evidence before him, the Market Ad- 
ministrator had no alternative but to determine that petitioner 
was not a producer-handler under the Order. The Order required 
petitioner to show, as a prerequisite to producer-handler status, 
that the care and management of the dairy animals and other re- 
sources necessary for his own farm production were his personal 
enterprise and risk. As seen above, petitioner could not even con- 
clusively establish that he had purchased the herds in question. 
There was no evidence at all that the other resources necessary to 
the milk production—barns, feed lots, milking machines, storage 
tanks, etc.—were petitioner’s enterprise and risk. To the con- 
trary, there was every indication that the “herdsmen” owned and 
had control of and responsibility for the farms and equipment 
necessary for petitioner’s operation. 


Subsequently, at the hearing, petitioner presented more fully 
his claimed relationship with the “herdsmen” (See Findings of 
Fact 28 and 29). As the Administrative Law Judge found, how- 
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ever (Recommended Decision, Findings 5, 31 and 32), the details 
of petitioner’s herdsmen arrangement were first presented at 
hearing and were thus not made available to the Market Adminis- 
trator for proper consideration. 


Even if all of petitioner’s contentions are accepted, it is readily 
seen that the risk and enterprise of milk production is substantially 
shared with the herdsmen: " 


1. Petitioner makes the general decisions as to the care and 
maintenance of the dairy herds, while the herdsmen are re- 
sponsible for their daily care, housing, feeding, milking and 
management, including procurement of feed and veterinary 
service. 


2. The herdsmen are not, however, employees of petitioner 
but rather are independent contractors who pay their own 
social security taxes. 


3. The herdsmen own the barns, milking machinery, tanks 
(with the exception of some equipment on the Young farm), 
lots, and all other farm facilities used in the production of 
the milk involved herein. The care and upkeep of these facili- 
ties is totally the responsibility of the herdsmen. The herds- 
men pay for expansion or addition of the facilities, take tax 
depreciation on the barns and equipment, pay taxes and in- 
surance costs and would bear the total loss of any destruction 
by fire or other catastrophe. These farm facilities are es- 
sential to the production of the milk which petitioner includes 
in his “own farm” production. 


4. The herdsmen share in the risk of and the revenues from 
milk production by receiving a portion of their compensation 
through a bonus based upon the amount of milk produced by 
the cows under their care. It is impossible to determine the 
exact amount of these payments, or what portion of the herds- 
men’s income they represent, since petitioner’s records are 
incomplete. 


5. The risks of milk production that petitioner assumes with 
respect to the herdsmen are not continuous in the sense that 


14. The record in this case is not as clear as desirable as to what information presented 
at the hearing by petitioner was previously provided to the Market Administrator. Since 
petitioner bore the burden of proof, petitioner had the burden of establishing that the facts 
he relied upon were furnished to the Market Administrator. As stated before, in future 
cases the record should not contain any information not previously submitted to the 
Market Administrator. 
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the arrangements with the herdsmen are oral and indefinite 
and may be avoided by either party at will. 


Thus petitioner’s claim to producer-handler status must be 
denied since substantial portions of the enterprise and risk of 
milk production are absorbed by the herdsmen. Petitioner con- 
tends that even if there is some risk sharing, it is not prohibited 
by the Order which does not expressly state that a producer- 
handler’s assumption of the enterprise and risk of milk production 
must be “sole” or “exclusive.” Nevertheless, as shown above, both 
the “legislative history” of the regulations and the nature of the 
producer-handler exemption require its strict construction. This 
precludes the phrase “personal enterprise and risk of such person” 
(7 CFR 1036.14) from being interpreted to mean “shared enter- 
prise and risk of such person.” 


Petitioner repeatedly argues that he conducted his operations 
the same way both before and after he became subject to regula- 
tion by the Order in July 1968 (Tr. 300), that he has always con- 
sidered himself to be a producer-handler, and thus he supposedly 
should not be subject to regulation. But even if petitioner did not 
concoct a scheme to take advantage of the producer-handler 
exemption in response to the Order, the “scheme” was already in 
existence when the Order was made applicable to him. 


Petitioner wrongly assumes that he has some right to be exempt 
from regulation. But any exemption from regulation must stem 
from the Order itself (In re Independent Milk Producer-Distribu- 
tors’ Assoc., 20 Agriculture Decisions 1, 29 (1961) ): 


The authority of the Secretary to exempt milk or the handler 
thereof from regulation, that is, pricing and pooling, also of 
necessity includes authority to specify the conditions under 
which such privilege may be obtained, subject of course to 
the statutory command that the provisions of the order must 
be based on evidence adduced at a public hearing and must 
tend to effectuate the declared policy of the Act. 


Other than requiring accurate record keeping and reporting, 
the Order does not require petitioner to change his operations in 
any way. Cf., In re American Fruit Purveyor’s, Inc., 30 Agricul- 
ture Decisions 1542, 1557 (1971). Petitioner can make his choice 
to structure his business as he desires, but he must also accept the 
Order’s classification and regulation of that type of business. 
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Petitioner’s situation is not greatly different from that of 
others who have been found not to be producer-handlers, although 
producer-handler cases vary greatly as to their particular facts. In 
In re Sherman Fitzgerald, 31 Agriculture Decisions 593 (1972), 
petitioner claimed to be a producer-handler by virtue of a series 
of written contracts by which he leased dairy cows and equipment 
on several farms, employing the dairy farmers to perform the 
labor incident to milk production. The Judicial Officer found that 
the dairy farmers were not petitioner’s employees, but were in- 
dependent farmers from whom petitioner purchased milk produc- 
tion on a per-head rather than a per-hundredweight basis. In 
Fitzgerald, as in the present case, there was a “loose, uncontrolled 
and unsupervised arrangement” with the dairy farmers which 
did “not strike [the Judicial Officer] as an employer-employee re- 
lationship.” 31 Agriculture Decisions at 612. 


As to the risks of milk production, it was said (31 Agriculture 
Decisions at 609) : 


In any event, the * * * contracts do not result in producer- 
handler status, even assuming that they were bona fide. 
Under the housing-machinery-equipment lease agreement it- 


self, the lessors or the dairy farmers involved were obligated 
“to replace all machinery and equipment rendered irreparable 
by its use in the Lessee’s dairy production absent negligence 
on the part of the Lessor” and the lessor was also “responsible 
for fire insurance on the housing, machinery and equipment” 
utilized in milk production. Thus, it appears that the risk 
incident to the production facilities necessary for the produc- 
tion of the milk under the leases was not solely petitioner’s. 
[Footnotes omitted] 


Similarly in In re Smoot Jersey Farms, 30 Agricluture Decisions 
713 (1971), some of petitioner’s milk distribution was taken over 
by a corporation formed by petitioner’s sons. The Order required 
that the milk production, processing and distributing facilities be 
under the “complete and exclusive control” of the producer- 
handler, and “at his sole risk.” The Judicial Officer examined the 
“legislative history” of the Order which indicated, as here, that 
any sharing of the risk was inconsistent with producer-handler 
status. It was concluded that since the milk distribution was not 
under petitioner’s exclusive control, he could not be a producer- 
handler (30 Agriculture Decisions at 721). 
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In In re Eugene M. Olson, 22 Agriculture Decisions 877 (1963), 
where the requirements for producer-handler status were the same 
as those in the present case, it was held that the petitioner was 
not a producer-handler after an examination of the written leasing 
arrangement petitioner had with two dairy farmers. It was found 
that the production of the milk was not the personal enterprise 
and risk of petitioner, since petitioner “leased” the dairy herds, 
paying the owners at blend price for the milk produced, and 
furthermore since the “other resources” necessary for milk pro- 
duction such as the tanks, corrals and buildings were owned by and 
were at the risk of the dairy farmers (22 Agriculture Decisions at 
885). 


In Elm Spring Farm v. United States, 127 F.2d 920 (C.A. 1), 
the purported producer-handler acquired title to the herds of 
several dairy farmers for a 75% note and the remainder in shares 
of Elm Spring Farm. The Court held that milk from these farms 
could not be counted as petitioner’s “own farm production” since 
petitioner neither acquired an interest nor invested capital in any 
farm. The question of producer-handler status cannot be deter- 
mined by who has “title” to the herds since the risks of milk pro- 
duction were upon the herdsmen. They were paid the Order’s 
blend price plus 23¢ for milk produced, although this sum was 
labeled as compensation for the herdmaster’s services. The Court 
concluded (127 F.2d at 927) : 


Cooperative might have become a producer by acquiring a 
farm and milk cows and going into the business of operating 
a dairy farm with the attendant risks of loss. “It chose to 
employ the scheme in question here. It considered it advan- 
tageous to avoid the risks of production and now mush bear 
the burdens of a determination that other entities than itself 
are the producers.” 


A situation close to the present case was presented in Cosgrove 
v. Wickard, 49 F. Supp. 232 (D. Mass.), where the purported 
producer-handler purchased herds which remained on the farms 
of their former owners, although there was no evidence of pay- 
ment other than an initial down payment. The herdsmen were 
paid on the basis of the milk they produced, but not at the order 
blend price. The Court held that the arrangement came well within 
the principles of Elm Spring Farm, supra. 
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The Order places the burden upon a purported producer-handler 
to prove his entitlement to that status to the Market Adminis- 
trator. Meeting that burden is an integral and essential prerequi- 
site to obtaining producer-handler status, and thus one may not 
become a producer-handler without meeting that burden. In short, 
if the burden of proof to the Market Administrator in § 1036.14 
of the Order is not met, the producer-handler requirements are 
not met. The Order’s requirements are not attacked by petitioner, 
and are supported by a presumption of validity. United States v. 
Rock Royal Coop., 307 U.S. 533, 567-568 ; Borden’s Co. v. Baldwin, 
293 U.S. 194, 209; Pacific States Co. v. White, 296 U.S. 176, 1865. 
The Order thus has the force and effect of law (Dairymen’s 
League Cooperative Ass’n v. Brannan, 173 F.2d 57, 65 (C.A. 2), 
certiorari denied, 338 U.S. 825), and must be enforced as it is 
written. 


Even though the Market Administrator’s office has repeatedly 
informed petitioner of the Order requirements for producer- 
handler status, and the necessity of complete and accurate record 
keeping and reporting (see Exs. 18, 19, 20, 21), petitioner has 
claimed that status but has refused to keep accurate records to 
substantiate it, and has refused to submit proper reports as re- 
quired by the Order. 


As the Market Administrator’s letter of April 19, 1971, said to 
petitioner (Ex. 27): 


Therefore, the prior determination of the market adminis- 
trator as of June 6, 1969, that your status was that of a pool 
handler is reaffirmed. I think it significant that although this 
prior determination was made on June 6, 1969, you have con- 
sistently refused to provide supporting evidence and detailed 
records or explanations concerning the payment allegedly 
made to the “herdsmen” at the other farm locations. Rather 
you have taken the position that you have determined your 
status to be that of a producer-handler and that any determi- 
nation made by this office to the contrary has no validity. 


The Market Administrator correctly determined upon the basis 
of the information submitted by petitioner that petitioner has not 
provided proof that the care and management of the dairy animals 
and other resources necessary for his “own farm” production are 
his personal enterprise and risk (see Exs. 21, 27). 
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Petitioner seems to assume that he can escape regulation under 
the Order by continuing to operate as he always has while making 
only cursory or token efforts to comply with the Order’s record 
keeping and reporting requirements. Even the existence of “sound 
business reasons” is obviously no defense for failing to observe 
the requirements of a Federal regulatory statute. Advertising 
Special. Nat. Ass’n v. Federal Trade Com’n, 238 F.2d 108, 118 
(C.A. 1). Petitioner’s recalcitrant attitude toward these require- 
ments is a threat to the regulatory functioning of the Order. The 
refusal by handlers to promptly recognize their financial obliga- 
tions would jeopardize the producer-settlement fund and the finan- 
cial security of others who depend upon its payments. The Order 
does not seek to change petitioner’s chosen method of operation; 
it only requires that petitioner recognize the financial and record 
keeping obligations arising from it."* Neither the Act nor the 
Order nor any party to this proceeding seeks to prohibit petitioner 
from producing milk under his “herdsmen” arrangement. Rather, 
respondent argues, and the Order requires, that petitioner comply 
with the obligations arising from his chosen method of doing 
business. 


Since petitioner became subject to Order regulation in July 
1968, the Market Administrator has faced a constant battle in 
attempting to determine petitioner’s status and to secure peti- 
tioner’s compliance with the Order. As shown in the Findings of 
Fact, petitioner’s initial producer-handler reports were filed spo- 
radically and were obviously inaccurate since they showed identi- 
cal production totals for each of the first three months. The “pro- 
duction” figures actually represented “‘sales.” No reports in this 
series were filed after April 1969. In response to the Market Ad- 
ministrator’s repeated requests’ that petitioner substantiate his 
claimed producer-handler status and file the required reports, 
petitioner filed on June 4, 1970, a second set of producer-handler 
reports, this time covering each month from January 1969 through 
May 1970. These reports were grossly inconsistent with those 
months in which producer-handler reports were previously filed. 


15. Record keeping and reporting requirements are customary features of Federal reg- 
ulatory programs. See, e.g., United States v. Ruzicka, 329 U. S. 287, 288-289, 293; United 
States v. Darby, 312 U. S. 100, 125; Electric Bond Co. v. Comm’'n., 303 U.S. 419, 489; 
Interstate Commerce Commission v. Goodrich Transit Co., 224 U. S. 194, 204-216; Baltimore 
& Ohio RR. v. Interstate Commerce Comm., 221 U. S. 612, 620-623; Hyatt v. United States, 
276 F.2d 308, 812 (C.A. 10); Panno v. United States, 203 F.2d 604, 510 (C.A. 9); United 
States v. Turner Dairy Co., 162 F.2d 425, 425-428 (C.A. 7), certiorari denied, 332 U. S. 


836; Bartlett Frazier Co. v. Hyde, 65 F.2d 350, 351-352 (C.A. 7), certiorari denied, 290 
U. S. 654. 
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Petitioner later stated at the hearing that he had decided his dairy 
store was separate from the farm, so that he omitted from the 
reports the dairy store’s sales, which had been included in the first 
reports. This omission caused a large discrepancy in the produc- 
tion figures because petitioner listed the amount of known sales 
where production was asked for. Thus even though all milk sold 
by the store came from petitioner’s “own farms,” it was ignored 
in the reports because of petitioner’s distorted interpretation of 
the reporting requirements. 


The Department was forced to seek and obtain an injunction 
from the United States District Court to compel petitioner to 
keep and make available the required records and to file the re- 
quired reports. Yet petitioner chose to ignore this mandatory in- 
junction for over 5 months, no response being made to it until 
commencement of the hearing upon petitioner’s 8c(15) (A) peti- 
tion. At that time petitioner filed purported pool handler reports 
for each month from August 1968 through January 1971. Not 
only were the production figures on these reports inconsistent with 
the two prior series of reports, but no other information requested 
by the form was supplied. The record indicates that petitioner has 
filed no reports for any month since January 1971, and yet pre- 
sumably continues to claim and enjoy the benefits of producer- 
handler status. 


Petitioner sought to explain at the hearing the defects in his 
record keeping methods by stating that he has always operated 
without records, and has conducted most of his business on a cash 
basis. These weak justifications do not aid petitioner’s position. In 
the first place, petitioner is not unacquainted with the type of 
records required by the Order. When the Market Administrator’s 
auditors were finally shown what records petitioner kept, they 
found complete and accurate records covering petitioner’s own 
home farm operations, but incomplete, inconsistent and inadequate 
records covering the operations of the other three farms. Thus it 
would seem that petitioner chose, for whatever reason, not to keep 


adequate records of the other three farms whose production he 
claims as his own. 


Secondly, petitioner was repeatedly advised by the Market 
Administrator, both prior to and after the effective date of the 
Order, of the Order’s standards for producer-handler and pool- 
handler status and of its record keeping and reporting require- 
ments. Each of the Market Administrator’s letters to petitioner 
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emphasized that information and assistance were available from 
the Market Administrator’s office. Rather than complying with the 
Order’s requirements and making a good faith effort to enable the 
Market Administrator to determine his status under the Order, 
petitioner chose to laregly ignore the Order and determine his own 
status in an attempt to enjoy the benefits of being a producer- 
handler as long as possible. It would not be difficult to imagine the 
chaos that would result if any substantial number of milk handlers 
chose to follow petitioner’s example of compliance with Order 
regulation. 


Irrespective of what changes petitioner makes in his operations 
to attain producer-handler status, they will be to no avail unless 
he keeps adequate records and furnishes adequate information to 
the Market Administrator to demonstrate that he is a producer- 
handler (7 CFR 1086.14; In re Henry Gill, 19 Agriculture Deci- 
sions 61, 63-64 (1960) ; In re C. Cecil Duncan, 19 Agriculture De- 
cisions 1110, 1114-1116 (1960); In re Fiorlat Dairy Products 
Corporation, 11 Agriculture Decisions 251, 261-262 (1952) ). 


For the reasons set forth herein, the relief requested by the 
petitioner should be denied. 


ORDER 


The relief requested by the petitioner is denied and the petition 
is dismissed. 


COURT DECISION 


MARIGOLD Foops, INC. v. EARL L. BUTZ, Secretary of Agriculture. 
Decided April 11, 1973. 


UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 
THIRD DIVISION 
3-72-Civ-279 


“Party Dip” — Classification of — Summary judgment for defendant 


Where plaintiff sought a review of the Secretary’s determination* that 
plaintiff’s “Party Dip” was properly classified by the Market Adminis- 
trator as a Class I fluid milk product, claiming that such determination 
was not in accordance with law and is arbitrary and capricious, the court 
held that the Secretary’s determination is in accordance with law and 
that plaintiff’s argument that it is arbitrary and capricious is without 
merit. 
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Sydney Berde, St. Paul Minnesota, Attorney for plaintiff. 
Attorneys for defendant: 
Robert G. Renner, United States Attorney. 
Thorwald H. Anderson, Jr., Assistant U. S. Attorney. 
Victor W. Palmer, U.S. Department of Agriculture. 


MEMORANDUM AND ORDER 
Devitt, Chief Judge. 


This matter arises on cross-motions for summary judgment, 
Rule 56, F.R.Civ.P., to review the Secretary’s determination that 
the skim milk contained in plaintiff’s product, “Party Dip”, must 
be accounted to the Market Administrator as Class I milk within 
the meaning of 7 CFR § 1061.41, Federal Milk Order No. 61. 
Jurisdiction rests on 28 U.S.C. § 1837 and 7 U.S.C. § 608c(15) (B). 
Plaintiff has exhausted its administrative remedies. 


Pursuant to 7 U.S.C. § 608, the Secretary issued Order 61, which 
regulates the handling of milk in the southeastern Minnesota- 
northern Iowa dairy marketing area, by classifying milk Class I 
or II, and prescribing a payment scheme by handlers to farmers 
based on the classification. 


Under 7 CFR § 1061.41, Class of Utilization, milk is classified as 
follows: 


“(a) Class of milk. Class I milk shall be all skim milk and 
butterfat : 


(1) Disposed of as a fluid milk product except as provid- 
ed in subparagraphs (2), (3), and (4) of paragraph 
(b) ; 


(2) In inventory of fluid milk products in packaged form 
on hand at the end of the month; and 


(3) Not accounted for as Class II milk; 


(b) Class II milk. Class II milk shall be all skim milk and 
butterfat: 


(1) Used to produce butter, butteroil, anhydrous milkfat, 
plain or sweetened condensed milk or skim milk, and 
condensed buttermilk; nonfat dry milk, dry whole milk, 
dried buttermilk, dried whey, and blends of dried milk 


* 31 A.D. 1115. 
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products including dry ice cream, ice milk and frozen 
desserts including mixes for freezing; sterile products 


in hermetically sealed metal or glass containers ; 
** *” 


Section 1061.7 defines fluid milk product as follows: 


‘“Fluid milk product” means milk, cream, skim milk, 
buttermilk, unsterilized concentrated milk or skim milk, egg- 
nog and eggnog flavored milk, and mixtures combining milk, 
skim milk, and/or cream, including the aforesaid products 
sweet, sour, cultured, or acidified and such products recon- 
stituted from or fortified with milk products. The term in- 
cludes the aforesaid products to which flavors, sweeteners, 
stabilizers, emulsifiers, vitamins, minerals, and similar in- 
gredients have been added. The term does not include prod- 
ucts which are sterilized and disposed of in hermetically 
sealed metal or glass containers.’ 


Acting as the Secretary’s agent, the Market Administrator 
classified plaintiff’s “Party Dip”, which consists of skim milk, 
vegetable fat and other additives and flavorings, a Class I, fluid 


milk product. The factors he considered (Tr. 80) were the dip’s 80 
to 82 percent skim milk content and the nature of the “flavors, 
sweeteners, stabilizers, emulsifiers, vitamins, minerals, and similar 
ingredients” added to it. After determining that the end product 
did not fall within the definition of a Class II product, but was 
disposed of and held in inventory as a fluid milk product, he 
classified it a Class I product. 


Plaintiff contends that the Class I classification was not in ac- 
cordance with law because a vegetable fat dip is a ‘“‘filled milk” 
product, containing vegetable fat instead of butterfat, and there- 
fore cannot be disposed of or held in inventory as a fluid milk 
product. It also contends that the classification is arbitrary and 


capricious because it is contrary to determinations made in other 
Orders. 


Courts attribute to the words of an administrative order their 
ordinary meaning and avoid strained unnatural constructions. 
Reddi-Wip. Co. of Philadelphia, Inc. v. Hardin, 315 F. Supp. 1117 
(E.D. Pa. 1970). A literal reading of Order 61 indicates that 
“Party Dip” was properly classified a fluid milk product. The fluid 
milk definition, 7 CFR § 1061.7, does not specifically exclude 
“filled milk” or “filled milk” products. The Order’s legislative 
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history discloses that the issue of whether filled milk is a fluid 
milk product was “reserved for a later decision.” 34 F. Reg. 3808, 
$816. Plaintiff, which has the burden of proving that the Market 
Administrator’s classification was erroneous, Windham Creamery, 
Inc. v. Freeman, 230 F.Supp. 632, 686 (D. N.J. 1964), aff’d 350 
F.2d 978, Cert. denied, 382 U.S. 979, 86 S.Ct. 551, has not demon- 
strated that the filled milk issue has been resolved in the Order 61 
area. Resolution of such questions of marketing order policy are 
not encompassed by a judicial review proceeding. See United 
States v. Mills, 315 F.2d 828, 836 (4th Cir. 1963), cert. denied, 
875 U.S. 819, 84 S.Ct. 57. I find that the Secretary’s determination 
that “Party Dip” was a fluid milk product was a reasonable in- 
terpretation of § 1061.7. 


Having determined that the dip is properly a fluid milk product, 
it seems indisputable that it was disposed of and held in inventory 
as a fluid milk product and is not one of the products listed under 
Class II. I conclude that the three requirements of § 1061.41 are 
met, and the Secretary’s determination is reasonable and in ac- 
cordance with law. 


Plaintiff’s argument that the determination is arbitrary and 
capricious is without merit. Marketing orders need not be worded 
and applied uniformly. Each marketing area is subject to separate 
and distinct regulation. Windham, supra, at 637. The Secretary 
considers the picture and fashions rules to meet the needs and 
practices of the particular market area. It is not arbitrary to 
determine that one area be treated differently from another. 
Mills, supra, at 838. 


Plaintiff is concerned that if the Secretary’s determination 
stands, products such as mushroom soup and candy bars, which 
also contain high proportions of skim milk, would be classified 
Class I. Plaintiff’s fears are irrelevant and premature. Those 
products are not produced in the Order 61 area and it is mere 
speculation, not relevant to this proceeding, to concern ourselves 
with the possible classification of such products in a future order. 


In summary, a plain reading of the regulations supports the 
Administrator’s determination that “Party Dip” belongs in the 
Class I Utilization Category because it is a skim milk disposed of, 
and held in inventory, as a fluid milk product, and is not specifi- 
cally included in Class II. 
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IT IS ORDERED that defendant’s motion for summary judg- 
ment is GRANTED. 


COURT DECISION 


GEORGE BENZ & SONS v. CLIFFORD M. HARDIN, Secretary of Agri- 
culture. Decided April 25, 1972. 


UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 
FOURTH DIVISION 
No. 4-71 Civ. 58 


Amendment of Order No. 68 to enlarge geographical area — Referendum 
on — Denial of due process contention — “One man one vote” challenge 
— Summary judgment granted defendant — Complaint dismissed 


Where plaintiff sought a review of the Secretary’s decision amending milk 
marketing order No. 68 by enlarging its geographical area, claiming 
that there was no substantial evidence to support the expansion and 
that it had been denied due process and that the Secretary conducted 
an illegal referendum, the court held that the issues involved are purely 
legal and there is no material question of fact for decision by the court. 
The court granted defendant’s motion for summary judgment, and 
dismissed plaintiff’s complaint. 

Affirmed U.S. Court of Appeals, 8th Cir., April 20, 1973.* 


Robert O. Sullivan, St. Paul, Minnesota, for plaintiff. 
Attorneys for defendant: 
Neil J. Shapiro, Asst. U. S. Atty., Minneapolis, Minn. 
Victor W. Palmer, U. S. Department of Agriculture. 


ORDER GRANTING SUMMARY JUDGMENT 
NEVILLE, District Judge 


This is an action brought under 7 U.S.C. § 608c(15) (B), with 
jurisdiction conferred on this court thereunder and under 7 U.S.C. 
§ 608a(6), to review a decision of the Secretary of Agriculture 
amending the Minneapolis-St. Paul Milk Marketing Order No. 
68 by enlarging its geographical area to include a number of 
counties in Minnesota contiguous or proximate to the area estab- 
lished circa 1945 when the original milk marketing order was 
promulgated. Plaintiff was an unregulated milk handler, who had 
and has its principal place of business outside the original geo- 


* Unreported court decision published in Agriculture Decisions. —Ed. 
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graphical area and has sold less than the minimum quantity of 
fluid milk within the regulated area but who now finds itself 
situated in the expanded and regulated area. The applicable statute 
permits such an aggrieved handler to file “a bill in equity” for 
review and “If the court determines that such ruling is not in 
accordance with law it shall remand” with directions or “take such 
further proceedings as . . . the law requires.” It is clear from 
numerous decisions that the court’s function here is not de novo 
but is an appellate one and is limited to a determination as to 
whether plaintiff received due process and, on the merits, to a 
determination as to whether or not the order or ruling under re- 
view is supported by substantial evidence in the record. United 
States v. Mills, 315 F.2d 828 (4th Cir.), cert, denied sub nom. 
875 U.S. 819, 84 S.Ct. 57, 11 L.Ed.2d 54 (1963) ; Ogden Dairy Co. 
v. Wickard, 157 F.2d 445 (7th Cir. 1946), cert. denied 330 U.S. 
827, 67 S.Ct. 867, 91 L.Ed. 1276 (1947). 


Plaintiff attacks the Secretary’s order on the ground first that 
there is no substantial evidence to support the expansion and 
second that it has been denied due process in that in obtaining the 
required approval of at least two-thirds of the milk producers in 
the area as required by 7 U.S.C. § 608c(9) (B) (i), the Secretary 


through his delegate violated the “one man one vote” rule of 
Reynolds v. Sims, 377 U.S. 533, 84 S.Ct. 1862, 12 L.Ed.2d 506 
(1964), and its progeny and in other ways conducted an illegal 
referendum. Defendant has moved for summary judgment which 
motion was argued originally September 14, 1971 and on the 
court’s own invitation re-argued March 22, 1972. 


To determine whether the Secretary’s order is supported by sub- 
stantial evidence, the court has read the entire three volumes of 
transcript of the hearing AO 178—A23 of June 25, 1968 before 
the Department of Agriculture and examined another large volume 
of exhibits, briefs and proposed findings. The court is satisfied 
that there was substantial evidence to support the Secretary’s 
findings and order. The field is one of unusual expertise. Many if 
not most of the arguments advanced against expansion were dis- 
cussed, together with the reasons therefor, in United States v. 
Mills, swpra, where a milk marketing area included the city of 
Baltimore and a number of adjacent rural counties. The milk 
marketing act of 1987 has been held constitutional United States 
v. Rock Royal Co-op., 307 U.S. 533, 59 S.Ct. 933, 88 L.Ed. 1446 
(1939), including the provision for a referendum requiring ap- 
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proval of two-thirds of the producers in the area. That case ex- 
plains the scheme of the milk marketing orders and their opera- 
tion and this court will not purport to restate such. In the case 
sub judice far more than two-thirds of the producers approved in 
a referendum conducted by the Secretary. At the second hearing 
before this court on the motion for summary judgment the court 
became aware for the first time that the order covering the en- 
larged geographical area had actually been in effect for a period of 
some two and a half years and handlers had been operating there- 
under. The court was tempted under 7 U.S.C. § 608c(15) (B) to 
exercise its power of remand to the Department of Agriculture 
for the taking of additional evidence to determine how the en- 
larged plan is in fact operating, rather than rely on prospective 
evidence based on figures and calculation now nearly five years old 
predicting then the future effect of enlarging the regulated area. 
A careful reading of the law, however, and the fact that this is not 
a de novo proceeding has discouraged the court from so doing. 
The remedy for a dissatisfied handler is found in other sections of 
the law permitting him to petition the Secretary of Agriculture 
for a new hearing where up-to-date conditions would be examined. 
The court, though curious as to how the enlarged plan has been 
operating, is satisfied that the Secretary’s Amending order was 
based on substantial evidence at the time of the 1968 hearings and 
should be affirmed and not set aside, nor should any injunction 
issue. 


Plaintiff attacks the referendum on constitutional grounds. 7 
U.S.C. § 608c(9) as above stated requires approval of two-thirds 
of the producers in the area before a milk marketing order or an 
amendment thereto can be issued and Section 608c(12) provides 
in part: 


‘ 


*. . . the Secretary shall consider the approval or disap- 
proval by any cooperative association of producers... as the 
approval or disapproval of the producers who are members 
of, stockholders in, or under, contract with, such cooperative 
association of producers.” 


Cooperatives Land O’Lakes and Twin City Milk Producers 
Association voted for their producer members in the referendum. 
Plaintiff asserts that this violates the one man one vote rule and 
further is contrary to and in violation of Minn. Stat. § 308.07, 
Subd. 3. Preliminarily it should be observed that there can be no 
complaint that some 542 producers within the original geographi- 
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cal area were entitled to and did vote in the referendum Freeman 
v. Hygeia Dairy Co., 326 F.2d 271 (5th Cir. 1964); Benson v. 
Schofield, 98 U.S.AppD.C. 424, 236 F.2d 719 (1956). The claim 
that votes of the 542 producers were duplicated in that they were 
cast by both Land O’Lakes and Twin City Milk Producers Associ- 
ation is gainsaid by the affidavit of the Market Administrator 
who conducted the referendum that he was alert to this and 
checked the voting against each individual member’s name and 
counted only one vote for each eligible voter thereby eliminating 
any possible duplication. There was no evidence to the contrary. 


Even were there a duplication, it is without prejudice or harm 
to plaintiff for the total vote for approval was 4,202 with 143 
against. Eliminating these 542 or even adding them to the 143, 
there still remains a vote for approval in excess of two-thirds of 
all producers voting or of an estimated 4,569 producers eligible to 
vote. 


The “one man one vote” challenge to the constitutionality of 
the two-thirds requirement is without merit. In the first place, 
plaintiff’s producers, if they voted, presumably voted against the 
approval. Query whether they or plaintiff have standing to ob- 


ject even were the statute faulty. It is the voter who votes with the 
majority but where he majority is less than two-thirds who may 
complain that his vote is wasted, dissipated or doesn’t count. One 
who is in the minority, whether it be a minority of 49% or 10% 
has no grievance in that his vote counted fully in any event and 
being in the minority there was and is nothing about which he 
can complain. In fact one voting against had added voting 
strength. Be that as it may, it is quite clear that a handler in 
plaintiff’s position cannot claim to represent its producers or 
acquire standing through them, but is limited to seeking redress 
for actual harm, if any, to it. Queensboro Farm Products Inc. v. 
Wickard, 137 F.2d 969 (2d Cir. 1943). Further, it seems clear to 
the court that the one man one vote rule under Baker v. Carr, 
369 U.S. 186, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962), Reynolds v. 
Sims, supra, and other cases, is designed more to protect the civil 
rights of individuals and not the regulation of an industry from an 
economic point of view. The Agriculture Marketing Act is designed 
to assure orderly marketing conditions and Congress was per- 
fectly within its province in requiring more than a majority vote 
before an agreement or marketing order which would affect pro- 
ducers and require their support, could be put into effect. Actually 
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in recent years many statutes requiring more than a majority vote 
have been upheld. Brenner v. School District of Kansas City, Mo., 
315 F.Supp. 627 (W.D.Mo. 1970) (three judge court upheld re- 
quirement of two-thirds vote for school bonds) ; Bogert v. Kinzer, 
93 Idaho 515, 465 P.2d 639 (same) ; Adams v. Ft. Madison Com- 
munity School Dist., 182 N.W.2d 182 (Iowa 1970) (60% require- 
ment for bonds upheld). Though there were cases to the contrary, 
Gordon v. Lance, 403 U.S. 1, 91 S.Ct. 1889, 29 L.Ed.2d 273 (1971), 
upheld a requirement of a 60% vote for the approval of public 
bonded indebtedness, settling this question. See also language in 
Whitcomb v. Chavis, 403 U.S. 124, 91 S.Ct. 1858, 29 L.Ed.2d 363 
(1971). 


Plaintiff further attempts to rely in Minn.Stat. § 308.07 which 
restricts proxy voting by members of a cooperative association. 
The statute in fact refers to the relationship between local and 
central cooperatives, but apart from this, it is clear and needs no 
elaborate citation of authority for the proposition that where the 
Federal government has preempted the field, acts of Congress pre- 
vail over state law as to matters on which Congress has legislated 
—which it has done in this case bv providing a cooperative may 
cast votes for its producer members. 


It thus appears that the issues involved are purely legal and 
there is no material question of fact for decision by the court. 


Accordingly, 


It is ordered that defandant’s motion for a summary judgment 
be, and the same hereby is granted and plaintiff’s complaint be and 
hereby is dismissed. 


COURT DECISION 


GEORGE BENZ AND SONS v. EARL L. BuTZ, Secretary of Agricul- 
ture. Decided April 20, 1973.* 


UNITED STATES COURT OF APPEALS 
EIGHTH CIRCUIT 
No. 72-1416 
ON APPEAL FROM 
UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 
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Expansion of milk marketing area — Referendum on — Court procedure 


Where appellant urged the issues to this court that it did to the District 
Court and in addition complained of improper court procedure in the 
hearing called by that court, this court examined the arguments pre- 
sented upon the record, found no error in procedure, and affirmed the 
decision of the District Court, 32 A. D. , affirming the Secretary’s 
decisions, 28 A. D. 2, 29 A. D. 3. 


PER CURIAM 


BEFORE MATTHES, Chief Judge, BRIGHT, Circuit Judge, and 
TALBOT SMITH.** 


This action has been brought by plaintiff, George Benz and 
Sons (hereafter “Benz’’) against the Secretary of Agriculture 
(hereafter “the Secretary”) pursuant to 7 U.S.C. 608c(15) (B).! 
Benz is a corporation organized and existing under the laws of the 
State of Minnesota, with its principal office and place of business 
located in the City of St. Paul, Minnesota. Benz, through its divi- 
sion known as “Oak Grove Dairy’, operated a milk processing 
and bottling plant at Norwood, Carver County, Minnesota, and is 
thus a “handler” under the Agricultural Marketing Act of 1937, 
as amended, 7 U.S.C. 601 et seq. (hereinafter “the Act”) and 


under Order No. 68 (7 C.F.R. 1068, 1068.13), hereinafter dis- 
cussed. 


The complaint against the Secretary involves his amendment to 
Order No. 68, 7 C.F.R. 1068.1 et seq. This order (referred to in 
the record as the “old order”) had been in effect since 1945, its 
purpose and effect being to regulate the handling of milk in the 
Minneapolis-St. Paul marketing area. The statutory plan basic to 
not only this particular order, but milk marketing orders in gen- 


* Unreported court decision published in Agriculture Decisions. —Ed. 

** Hon. Talbot Smith, Senior United States District Judge, Eastern District of Michigan, 
sitting by designation. 

1. The District Courts of the United States in any district in which such handler is an 
inhabitant, or has his principal place of business, are vested with jurisdiction in equity 
to review such ruling, provided a bill in equity for that purpose is filed within twenty days 
from the date of the entry of such ruling. Service of process in such proceedings may be 
had upon the Secretary by delivering to him a copy of the bill of complaint. If the court 
determines that such ruling is not in accordance with law, it shall remand such proceedings 
to the Secretary with directions either (1) to make such ruling as the court shall determine 
to be in accardance with law, or (2) to take such further proceedings as, in its opinion, 
the law requires. The pendency of proceedings instituted pursuant to this subsection (15) 
shall not impede, hinder or delay the United States or the Secretary of Agriculture from 
obtaining relief pursuant to section 608a (6) of this title. Any proceedings brought pur- 
suant to section 608a(6) of this title (except where brought by way of counterclaim in 
proceedings instituted pursuant to this subsection) shall abate whenever a final decree has 
been rendered in proceedings between the same parties, and covering the same subject 
matter instituted pursuant to this subsection (15). 
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eral, is found in, among other cases, U.S. v. Rock Royal Co-opera- 
tive, Inc., 307 U.S. 588, (1989); U.S. v. Wrightwood Dairy Co., 
315 U.S. 110 (1942) ; Zuber v. Allen, 396 U.S. 168 (1969) ; U.S. v. 
Mills, 315 F.2d 828 (4th Cir. 1963), cert. denied 375 U.S. 819 
(1968) ; U.S. v. Lewes Dairy, Inc., 337 F.2d 827 (3rd Cir. 1964), 
cert. denied, 379 U.S. 1000 (1965) ; Sunny Hills Farm Dairy Co. 
v. Hardin, 446 F.2d 1124 (8th Cir. 1971), cert. denied 405 U.S. 917 
(1972). Reference to the Rock Royal case in particular will avoid 
repetition. 


The problem in the Minneapolis-St. Paul marketing area arose 
from the fact that as people moved from the cities to the suburbs 
the market of milk moved with them. It was necessary, then, as 
the Secretary found, to recognize this shift in population and to 


expand the marketing area in order to insure the orderly market- 
ing of milk. 


Handlers of milk who were regulated under the old order were 
competing with unregulated handlers, resulting in disorderly milk 
marketing situations. 


The plaintiff opposed the expansion in so far as the expanded 
marketing area included the Minnesota counties west of Min- 
neapolis where Oak Grove sold its products. It was testified that 
Oak Grove was not subject to regulation under the then-existing 
Minneapolis-St. Paul marketing order, but that it would become 
regulated if the proposed expansion were ordered. This it opposed. 
Following the Administrative hearings and procedures presented 
under the Act, including a referendum conducted under the Act 
to determine the approval or disapproval of procedures of milk,? 
it was determined that the contemplated expansion of the market- 
ing area pursuant to the amendatory order was supported by the 
evidence. It was also held that the evidence established that Oak 
Grove’s milk competed with interstate milk so as to render Oak 
Grove subject to the Secretary’s jurisdiction.® 


The Administrative remedies open to Benz having been ex- 
hausted, this action under the Act was filed. The Government 


2.7 U.S.C. § 608c (12). 

8. “The record herein indicates, in part, that a large volume of milk from Wisconsin is 
regularly received at bottling plants in the Minneapolis-St. Paul metropolitan area where 
it is intermingled with the milk of Minnesota producers and distributed throughout the 
expanded marketing area, that regulated handlers distributed such milk in competition with 
unregulated handlers such as petitioner and that, as indicated above in these Conclusions, 


unregulated milk, including petitioner’s clearly burdened, obstructed or affected such 
regulated milk.” App. 59-60. 
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moved for summary judgment, hearings were held thereon and 


briefs submitted, subsequent to which the District Court granted 
the motion of the Government. 


On this appeal Benz principally urges, as it did to the District 
Court, that there was insubstantial evidence to support the find- 
ings made by the Secretary and, in addition, that the referendum 
above described was improper, and improperly conducted, viola- 
tive, among other issues, of “The ‘one-man, one-vote’ Principle.” 


Before us counsel complains as well of a hearing conducted by 
the Court on March 22, 1972. This hearing was called by the 
Court in view of the fact that after reviewing the records, briefs, 
and exhibits before it, “the Court has some inquiries to make.” 
(Court’s letter of March 14, 1972). Due to a failure of communica- 


tions, appellant’s counsel was not present thereat and complains 
of its conduct. We find little, actually, that counsel could have 
added to his previous careful delineation of the issues, even had he 
been present, and we note, in this regard, the Court’s statement, in 
writing to appellant’s counsel, that no evidence was taken and no 
testimony heard. Moreover, counsel was fully informed on the 
principal issues discussed, his comments requested thereon, and at 
no time was a suggestion of reconsideration made. We find no 
error in the procedure adopted for the limited purpose employed, 
nor in the permitted intervention therein of certain producers. cf. 
Zuber v. Allen, supra, at 171 (n. 1); Stark v. Wickard, 321 U.S. 
288 (1944) ; U.S. v. Rock Royal Co-operative, Inc., supra. 


The issues raised received the careful consideration of Judge 
Neville in the District Court. We have examined the arguments 
presented upon the record made and are in full agreement with 
the decision reached by the District Court, affirming on the basis 
of that opinion. See Rule 14, Rules of the Eighth Circuit Court of 
Appeals. 
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Grain Standards Act 


MAXFIELD, DAREL L. GSL Docket No. 7. Grain in- 
spector — Technical competency re-examination 
—Failure to pass — Suspension of license —Auto- 
matic termination of license—Due process of law 
contention—Denial of application to renew 


(No. 15,159) 


In re DAREL L. MAXFIELD. GSL Docket No. 7. Decided April 25, 
1973. 


Grain inspector — Technical competency re-examination — Failure to pass 
— Suspension of license — Automatic termination of license — Due process 
of law contention — Denial of application to renew 


Where respondent was found incompetent to inspect grain and where his 
contentions herein are without merit, respondent’s application for re- 
newal of license No. A-3374 is denied. However, respondent may reapply 
for a license on a showing that he is competent to inspect grain. 


Thomas C. Heinz, for complainant. 
Merritt Johnson, Cheney, Washington, for respondent. 
John G. Liebert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative proceeding under the United States 
Grain Standards Act, as amended (7 U.S.C. 71 et seq.), and the 
Regulations promulgated thereunder (7 CFR 26.1 et seq.). 


Respondent was licensed in early 1965 to inspect and grade 
wheat, corn, barley and mixed grain. An examination was ad- 
ministered on May 24, 25 and 26, 1972, in connection with the 
automatic triennial termination and the advance application by 
the respondent for renewal of his license. Respondent did not 
satisfy the requirements of the technical portion of the examina- 
tion on grading wheat and corn. Respondent was deemed incompe- 
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tent by the Board of Appeals and Review of the Grain Division 
in Beltsville, Maryland. He was notified by telegram his license 
was temporarily suspended, pending final determination of the 
matter, and it terminated automatically on July 31, 1972. 


On September 138, 1972, a Complaint and Notice of Charges of 
incompetence and proposal to refuse to renew his license was 
issued by the Director of the Grain Division of the Department’s 
Agricultural Marketing Service. Respondent was also given in- 
formation on procedures for a hearing. 


On October 6, 1972, respondent chose to appeal the refusal to 
renew his license and requested an oral hearing. 


A hearing was conducted before Administrative Law Judge 
John G. Liebert on November 30, 1972, in Spokane, Washington. 
Respondent was represented by Merritt Johnson, Esq., Cheney, 
Washington. Complainant was represented by Timm D. Dunn, 
Esq., and Thomas C. Heinz, Esq., Office of the General Counsel, 
United States Department of Agriculture. 


Respondent contended that he had been denied due process and 
equal protection of law in the determination of renewal of his 


license in that the technical portion of the examination is optional, 
without regulation or rule promulgated by the Secretary and 
without any uniform rule of application throughout the United 
States. 


On March 27, 1973, Judge Liebert filed his initial decision that 
the license renewal application be denied. Respondent filed no ex- 
ceptions. After careful study and consideration of all evidence and 
facts presented, the initial decision and order is hereby adopted 
as the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. 


ADMINISTRATIVE LAW JUDGE’S DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the United States 
Grain Standards Act, as amended (7 U.S.C. 71 et seq., hereinafter 
referred to as the “Act’’), and the Regulations promulgated there- 
under (7 CFR 26.1 et seq., hereinafter referred to as the “Regula- 
tions”), for the revocation of Respondent’s license to inspect and 
grade grain under the Act. 
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This proceeding was initiated on July 31, 1972, when, pursuant 
to a telegraphic message, the Respondent’s license to inspect and 
grade grain under the Act was temporarily suspended pending 
final determination of the matter in accordance with section 9 of 
the Act (7 U.S.C. 85) as being in the best interests of the official 
inspection system under the Act. On September 138, 1972, a Com- 
plaint and Notice of Charges was issued by the Director, Grain 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, under authority delegated from the Ad- 
ministrator, Agricultural Marketing Service, charging that the 
Respondent was deemed to be incompetent to inspect and grade 
wheat and corn under the Act and the Regulations, in that Re- 
spondent had taken tests administered by the Grain Division of 
the Agricultural Marketing Service to determine his technical 
competency to inspect and grade wheat and corn and had failed to 
successfully pass those tests. 


On September 13, 1972, the Deputy Administrator, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture, acting for the Administrator, issued an order stating that 
it had been determined that the Rules of Practice Governing Pro- 
ceedings Under the Packers and Stockyards Act (9 CFR 202.1- 
202.22) would be applicable to the subject proceeding in the event 
the Respondent chose to request formal proceedings. 


Respondent filed an answer on October 6, 1972, in which he: 
(1) requested an oral hearing with proceedings to be conducted 
under the Rules of Practice Governing Proceedings Under the 
Packers and Stockyards Act (9 CFR 202.1-202.22) ; and (2) ap- 
pealed the refusal to renew his license to inspect and grade grain 
under the Act. 


Oral hearing on this matter was held in Spokane, Washington, 
on November 30, 1972, before Administrative Law Judge, John 
G. Liebert, United States Department of Agriculture. The Com- 
plainant was represented by Timm D. Dunn, Esq., and Thomas C. 
Heinz, Esq., Attorneys, Office of the General Counsel, United 
States Department of Agriculture. The Complainant was repre- 
sented by Merritt Johnson, Esq., Attorney, Cheney, Washington. 
Four witnesses testified for the Complainant and one for the 
Respondent. Six exhibits were introduced into evidence by the 
Complainant and one exhibit was introduced into evidence by 
the Respondent. Briefs were filed by both parties. 
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FINDINGS OF FACT 


1. The Respondent, an individual whose address is Spokane, 
Washington, is now, and was at all times material herein, licensed 
under the Act to inspect, grade, and certificate grain for shipment 
in interstate or foreign commerce, and employed by the Washing- 
ton State Department of Agriculture, Spokane, Washington, as a 
grain inspector. Respondent’s license to inspect and grade wheat, 
corn, barley and mixed grain, No. A-3374, was issued on or about 
January 26, 1965. 


2. In connection with the matters in issue herein the Act in 
pertinent parts provide: 


“$ 84. Licensing of inspectors—Authorization 


(a) The Secretary is authorized to issue a license to any 
individual upon presentation to him of satisfactory evidence 
‘that such individual is competent, and is employed by an of- 
ficial inspection agency to perform all or specified functions 
involved in official inspection; * * *. No person shall perform 
any official inspection functions for purposes of this chapter 
unless he holds an unsuspended and unrevoked license or 
authorization from the Secretary under this chapter. 


Duration of licenses; suspension; reinstatement 


(b) All classes of licenses issued under this chapter shall 
terminate triennially on a date or dates to be fixed by regu- 
lation of the Secretary: * * *. 


Examination of applicants; reexaminations 


(c) The Secretary may require such examinations and re- 
examinations as he may deem warranted to determine the 
competence of any applicants for licenses, licensees, or em- 
ployees of the Department of Agriculture, to perform any 
official inspection function under this chapter. 


* * * * 


§ 85. Suspension, revocation, and refusal to renew licenses; 
hearing; grounds; temporary suspension 


The Secretary may refuse to renew, or may suspend or re- 
voke, any license issued under this chapter whenever, after 
the licensee has been afforded an opportunity for a hearing, 
the Secretary shall determine that such licensee is incompe- 
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tent, * * *. The Secretary may, without first affording the 
licensee an opportunity for a hearing, suspend any license 
temporarily pending final determination whenever the Sec- 
retary deems such action to be in the best interests of the 
official inspection system under this chapter. 


§ 87e. General authority of the Secretary of Agriculture 


The Secretary is authorized to conduct such investigations, 
hold such hearings, require such reports from an official 
inspection agency or any person, and prescribe such rules and 
regulations as he deems necessary to effectuate the purposes 
or provisions of this chapter. * * *. Proceedings under section 
85 or 86 of this title for refusal to renew, of for suspension 
or revocation of, a license, * * * shall not, unless requested 
by the respondent, be subject to the administrative procedure 
provisions in sections 554, 556, and 557 of Title 5.” 


Pursuant to his authority under the Act, the Secretary of Agri- 
culture promulgated Regulations which, in connection with the 
issues herein, in pertinent parts provide: 


“§ 26.76 Who may be licensed or authorized. 


(a) *** 


(b) General qualifications. Any individual may be licensed 
to perform official inspection functions * * * if he is found 
competent in accordance with this section and § 26.78. To 
be deemed competent, the individual must * * * (2) have been 
found in accordance with § 26.78 to possess the proper quali- 
fications * * *. 


ie) © 5 © 


(d) Competency determinations. (1) For the purpose of 
paragraph (b) of this section, * * * the competency of all 
inspectors employed by an official inspection agency and of 
samplers and technicians employed under the terms of a con- 
tract with the Department of Agriculture shall be determined 
by the Administrator. Such determinations shall include an 
evaluation of the results of examinations or reexaminations 
under § 26.78. 


* + o 
§ 26.77 Applications for licensing actions. 


(a) General. Applications for licensing actions under the Act 
and the regulations shall be made to the field office on a form 
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prescribed for the purpose and furnished by the Adminis- 
trator. * * *. 


fh) .° 7.9 


(c) Withdrawal and dismissal. * * *. An application may be 
dismissed by the Administrator (1) if the applicant is found 
not to meet the requirements of § 26.76; or (2) the applica- 
tion is found not to meet the requirements of this section 
(26.77) : Provided, That an application for a renewal of a 
license, or for the return of a license which has been suspend- 
ed, may be dismissed only after the licensee has been afforded 
an opportunity for a hearing in accordance with rules of 
practice in Subpart C of this part.1 When an application is 
dismissed, the Administrator shall promptly inform the ap- 
plicant of the reason for the dismissal. 


* * * 


§ 26.78 Examinations and reexaminations. 


(a) General. Applicants for a license, licensees, and employees 
in field offices shall, whenever deemed warranted by the Ad- 
ministrator (after consultation with the chief inspector in 
the case of an employee of an official inspection agency) sub- 
mit to examinations or reexaminations to determine their 
competency to perform any or all of the official inspection 
functions for which they desire to be or are licensed or au- 
thorized. 


(b) Time and place of examinations. Examinations or re- 
examinations under this section shall be conducted by such 
licensed or authorized personnel as may be designated by the 
Administrator and at such time and place, and otherwise in 
such manner as may be prescribed in the instructions. 


(c) Scope of examinations. Examinations or reexaminations 
may include, but are not limited to, color vision tests, on-the- 
spot performance tests, or written tests; and may be based, 
in whole or in part, on the provisions of the Act, the regula- 
tions, the official grain standards, and the instructions. 


1. The Rules of Practice referred to have not been issued. On September 13, 1972, the 
Deputy Administrator, AMS, USDA, acting for the Administrator, issued an order whereby 
he adopted the Rules of Practice Governing Proceedings Under the Packers and Stockyards 
Act (9 CFR 202.1 - 202.22) if formal proceedings were requested in this matter by 
Respondent. Respondent in his answer requested a formal hearing and agreed to follow 
such Rules of Practice. 
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(d) Standards of performance. For the purpose of the regu- 
lations a person may be deemed incompetent to perform all 
or specified parts of an official inspection function if he * * * 
(3) cannot readily distinguish between the different kinds of 
grain, or the different conditions in grain including heating, 
musty, sour, insect infestation, smut, or other conditions 
which have a pronounced effect on the merchantability or 
storability of grain; (4) does not have a thorough knowledge 
of approved sampling, testing, inspection, or grading pro- 
cedures prescribed in the instructions; (5) does not have a 
working knowledge of the Act, the regulations, the official 
grain standards, or applicable provisions of the instructions; 


** * 


* ¥ + + 


§ 26.80 Automatic termination of licensees. 


(a) Term of license. The term for a license shall be in ac- 
cordance with the alphabetical termination schedule in para- 
graph (b) of this section (unless the licnses are terminated, 
canceled, or revoked at an earlier date) : Provided, That upon 
request of a licensee, and a showing of good cause, the termi- 
nation date may be advanced or delayed by the Administrator 
for a period not to exceed 60 days. 


(b) Termination schedule. The termination schedule shall be 
as follows: 


For licensees Licenses 


whose surnames Licenses issued prior issued after 
begin with to February 11, 1969 February 11, 


*Licenses shall terminate 3 years after issuance date on the last day of the month shown 
except that no licenses will terminate less than 3 years after issuance date, except as 
provided in paragraph (a) of this section. 
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(c) Termination notices. Notices of termination shall be 
issued to the licensees by the Administrator at least 60 days 
in advance of the termination date. The notices shall (1) 
provide detailed instructions for requesting renewal of 
licenses; (2) state whether or not an examination will be 
required and (3) if an examination will be required, show 
the nature and scope of the examination. Failure to receive a 
notice from the Administrator will not relieve the licensee of 
the responsibility to have his license renewed on or before the 
expiration date prescribed in this section. 


* * * * 
§ 26.81 Voluntary suspension or cancellation of licenses. 
(a) * * _ 


(b) When license may be canceled or suspended. Upon request 
by a licensee and a showing of good cause, a license may be 
canceled or may be suspended for a specified period of time, 
not to exceed 1 year. (A request for a cancellation, or a sus- 
pension, or for the return of a suspended license, shall be sub- 
mitted in accordance with § 26.77.) 


(c) Handling suspensions. Actions pertaining to the suspen- 
sion of a license shall be handled by the Grain Division office 
which issued the license. 


(d) Cancellation after suspension. A suspension of a license 
shall not affect the expiration date of the license. If a license 
has been suspended for 1 year and no request has been re- 
ceived for the return of the license, or a request for return of 
the license has been dismissed in accordance with the provi- 
sions of § 26.77 the license shall be summarily canceled by 
the Administrator at the expiration of said year, in accord- 
ance with the provisions of § 26.83.” 


3. In accordance with the automatic triennial termination pro- 
visions of the Act and the Regulations, Respondent’s license was 
due to terminate on July 31, 1972. To assist in determining the 
scope of the examination to be given Respondent in the event he 
requested renewal of his license, the Chief of the Grain Inspection 
Division, AMS, by a form letter sent on April 4, 1972, requested 
recommendations from Respondent’s employing agency (Wash- 
ington State Department of Agriculture), the AMS Field Office 
Supervisor, and the AMS Regional Director. Each of these advised 
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that Respondent should be re-examined for technical competency 
(Exhibit 1). 


4. On May 8, 1972, in accordance with the Regulations, Re- 
spondent was notified in writing on a form letter that his license 
would terminate on July 31, 1972. He was asked to state whether 
or not he wanted to request renewal of his license. In addition, 
Respondent was advised that in the event he wanted his license 
renewed, he would be required to pass a written examination on 
U. S. Grain Standards Act, Regulations, and general provisions 
thereunder, as well as a technical examination on the grains for 
which he was licensed. Respondent replied that he requested re- 
newal of his license (Exhibit 2). 


5. The Spokane Field Office prepared grain samples to be graded 
by the Respondent in connection with the technical examination 
and questions to be answered as a written test. The re-examination 
was administered to the Respondent on May 24, 25 and 26, 1972, 
by the Spokane Field Office of the Grain Division, AMS. 


The written examination paper was sent to and graded in the 
Washington office of the Grain Division. Respondent was given a 
passing score of 70 percent on the written portion of the re-exami- 
nation, which consisted of 15 questions from the Regulations 
under the U. S. Grain Standards Act, 2 questions on the Act itself, 
and 3 questions on the instructions that are issued for grading. 


The technical re-examination consisted of the actual grading of 
the prepared samples. The samples were then sent to the Wash- 
ington office, together with the grading results as determined by 
Respondent. A check grading of these samples was made by the 
Board of Appeals and Review, Beltsville, Maryland. This Board 
is responsible for the overall supervision of grain inspection by 
the agency. This Board is the final arbiter of all decisions with 
respect to the classification and grading of grain and it also con- 
ducts appeal inspections. After the Board had graded the samples, 
a comparative check was made with the determinations of Re- 
spondent on these same samples. With the assistance of Mr. Leslie 
Malone, Chief of the Regulatory Division of the Grain Inspection 
Branch, AMS, the Board scored the results. The results were that 
Respondent received a score of 74 percent on barley, 61 percent on 
wheat, and 50 percent on corn. A score of 70 percent is established 
by the Grain Division as a passing score. (Exhibit 8). The techni- 
cal re-examination was scored on July 7, 1972. It was the unani- 
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mous opinion of the Board, with which Mr. Malone concurred, 
that the results of the technical re-examination disclosed that Re- 
spondent was not competent to grade grain. 


6. On the basis of the technical competency re-examination, 
Respondent was notified that his license was suspended as being 
in the best interest of the inspection system. Suspension in such 
circumstances is required by the Act and the Regulations. During 


the period of the suspension Respondent’s license terminated auto- 
matically. 


7. In accordance with the Act and the Regulations, the determi- 
nation of the scope of examination to be given for renewal of an 
inspector’s license is discretionary with the Chief of the Grain 
Division. In this case, re-examination for technical competency 
was determined to be proper because of the low grade received by 
Respondent on his previous technical examination, by the number 
of corrective action reports which had been issued in connection 
with Respondent’s actual inspections on the job, and on the recom- 
mendations of Respondent’s employing agency, the Field Office 
Supervisor, and the Regional Supervisor. We find that the action 
in requiring re-examination for technical competency in the cir- 
cumstances was a responsible action, was within the authority of 
the Chief of the Grain Division, and was in no manner discrimi- 
natory. The results speak for themselves. Respondent failed to 
pass the technical competency examination. Moreover, no evidence 
was adduced which would in any manner indicate that the re- 
examination was improperly given, was unfair, or was unfairly 
graded. To the contrary, the evidence discloses that every reason- 


able precaution was taken to ensure a fair test for technical com- 
petency as well as a fair written test. 


CONCLUSIONS 


The Findings of Fact disclose that Respondent failed to pass 
the technical competency re-examination. This examination was 
given as a part of the requirements of the Act and the Regulations 
in connection with automatic triennial termination and advance 
application by a licensee for renewal. Respondent’s license termi- 
nated as a matter of law on July 31, 1972, just 3 days after it was 
suspended on the basis of the known results of the re-examination 


for license renewal. Suspension was made pursuant to section 85 


of the Act by the delegatee of the Secretary, the Chief of the Grain 
Inspection Branch, when Respondent’s competency was questioned 
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because he failed the competency examination. There is nothing 
irregular or improper about the suspension action taken prior to 
the termination date on the basis of the facts disclosed. Section 85 
of the Act provides that the Secretary may suspend a license tem- 
porarily pending final determination of a licensee’s competency 
whenever the Secretary determines such action to be in the best 
interest of the inspection system. Section 28.81(d) of the Regula- 
tions provides that suspension of a license shall not affect the 
termination date of the license. In this case Respondent’s license 
terminated while it was temporarily suspended. 


Respondent contends that he should not have been required to 
take a technical competency examination for renewal of his 
license in the first place. We think this contention is without merit. 
The breadth and scope of the re-examination to be given for re- 
newal of a license is discretionary, while re-examination itself is 
mandatory. (7 U.S.C. 84(b) (c)). Respondent contends that the 
imposition of the technical competency examination on him was 
arbitrary and capricious, as were its results, because the details of 
the examination to be given and the manner of scoring it were not 
set out specifically in Regulations. We think that the Act requires 
the Secretary to make determinations but allows him to establish 
the procedures. The only mandate is that such procedures or re- 
sulting actions do not inherently violate due process of law or un- 
fairly discriminate among applicants or licensees. As found herein, 
the examination was conducted fairly by thoroughly responsible 
persons and was graded by the most responsible body of experts 
in the agency. No one could ask for more. No evidence was ad- 
duced to show that the sampling, grading, or scoring the results 
of the test were arbitrary, capricious, or in any sense discrimi- 
nated against Respondent. Moreover, section 26.78(a) of the 
Regulations provides that a licensee may be required to submit to 
a competency examination at any time it is deemed warranted by 
the Administrator (7 CFR 26.78(a)). 


Although Respondent contends violation of due process of law 
in the actions taken surrounding the imposition of the technical 
competency test on him and its ultimate results, we find none. 
The contentions of Respondent in this regard are so nebulous as 
to be ill-founded. In any event, we have carefully evaluated the 
actions taken in the light of the applicable statute and court de- 
cisions and can find nothing which would disclose illegality or 
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impropriety in the actions taken which would violate due process 
of law. 


One of Respondent’s principal contentions is that he should 
have been allowed an opportunity to take a “make-up” re-exami- 
nation for technical competency. As disclosed by the testimony of 
Mr. Malone, a “make-up” examination for technical competency is 
given only to a licensee prior to suspension or termination of a 
license and during a period when the licensee is continuing to con- 
duct inspections. In the circumstances of this case a “make-up” 
examination in the restrictive sense is not appropriate or autho- 
rized because Respondent’s license has terminated. However, Re- 
spondent may reapply for a license to inspect grain on a showing 
that he is competent to do so. He may do this at any time and, 
should he pass the test, he will be licensed. There is no set waiting 
period for such reapplication. As stated by Mr. Malone at the 
hearing, the test for technical competency to secure a license is 
substantially the same as the test for technical competency to 
renew a license. Respondent has not reapplied for a license. This, 
in the circumstances, is the procedure to be followed—but he must 
demonstrate technical competency. 


In the oversight and application of this Act and the facilitating 
Regulations one must keep in mind the purposes of the legisla- 
tion. The stated purpose of the Act is to provide for the establish- 
ment and maintenance of official standards for grading grain so 
that it “may be marketed in an orderly manner so that trading in 
grain may be facilitated” (7 U.S.C. 74). The Regulations issued 
under the Act disclose that their purpose is to “provide for a 
national inspection system for grain. The purpose of the system 
is to promote the uniform and accurate application of the official 
grain standards and to provide such inspection services as may be 
required by the Act or desired by the grain industry, with the ob- 
jective that grain in the United States may be marketed in an 
orderly manner and that trading in grain may be facilitated. 
** *” (7 CFR 26.5). It is clear that to carry out the legislative 
purpose any person licensed to perform an inspection function 
must be competent. Every effort must be made to assure the 
competency of inspectors so that the public may rely upon the 
certificates which they issue. This competency must be established 
and maintained, otherwise the legislative purpose could not be 
achieved. The statute gives broad latitude to the Secretary to 
establish and efficiently maintain the inspection system. To this 
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end he has provided for a continuous competency review of in- 
spectors. One of the methods of review is a technical competency 
test. Respondent failed that test under circumstances reviewed at 
this hearing and discussed supra. On the basis of the facts dis- 
closed, Respondent’s application for renewal of his license to in- 
spect grain should be denied because he has properly been found to 
be incompetent to inspect grain. 


All contentions of the parties presented for the record have been 
considered and, whether or not specifically mentioned herein, any 
suggestions, requests, motions, etc., inconsistent with this Deci- 
sion are denied. 


ORDER 


Respondent’s application for renewal of his license No. A-8374, 
issued under the Act to inspect, grade, and certificate wheat, corn, 
barley and mixed grain in interstate or foreign commerce, is 
denied. 
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(No. 15,160) 


In re VISALIA HOG MARKET, a corporation, and NAUTILUS A. 
PARSLEY. P&S Docket No. 4705. Decided April 2, 1973. 


Consent order — Cease and desist against Nautilus A. Parsley —Suspension 
of Visalia Hog Market 


Respondents have consented to the issuance of the order herein against 
them for violations of the Act and regulations in connection with false 
and incorrect weights, scale tickets, and operation of scales. Respondent 
Visalia Hog Market is suspended as a registrant under the Act for 


15 days. 
841 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 32 A.D. 841 


Thomas E. Bundy, for complainant. 
Robert E. Bradstreet, Visalia, California, for respondent Visalia Hog 
Market. 
Respondent Nautilus A. Parsley, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented, hereinafter re- 
ferred to as the Act, instituted by a complaint filed by the Ad- 
ministrator of the Packers and Stockyards Administration, United 
States Department of Agriculture, on October 17, 1972, alleging 
that respondents violated various provisions of the Act and the 
regulations issued thereunder, hereinafter referred to as the regu- 
lations. 


On November 13, 1972, respondent Nautilus A. Parsley filed an 
answer and on February 27, 1973, respondent Visalia Hog Market 
filed an amended answer admitting that the Secretary has juris- 
diction in this matter, neither admitting nor denying the remain- 
ing allegations contained in the complaint, waiving oral hearing 
and the report referred to in section 202.16 of the rules of practice 
and consenting to the issuance of specified orders containing find- 
ings of fact and conclusions based upon the allegations set forth 
in the complaint. Complainant has recommended that the orders 
consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Visalia Hog Market, hereinafter referred to as respond- 
ent Visalia, is a non-profit cooperative association, incorporated 
under the laws of the State of California with its principal place 
of business located at Visalia, California. 


(b) Respondent Visalia is, and at all times material herein 
was: 


(1) Engaged in livestock operations at Tulare County 
Farm Bureau Stockyards, Visalia, California, and Templeton 
Livestock Market, Templeton, California, which are stockyards 
posted under and subject to the provisions of the Act, and which 
are hereinafter referred to as the stockyards; 
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(2) Engaged in the business of buying and selling live- 
stock on a commission basis, at the stockyards, buying and selling 
livestock on a commission basis, and buying and selling livestock 
in commerce for its own account; and 


(83) Registered with the Secretary of Agriculture as a 
market agency and as a dealer to buy and sell livestock in com- 
merce. 


(c) Nautilus A. Parsley, hereinafter referred to as re- 
spondent Parsley, whose present address is 312 20th Street, 
Montebello, California, at all times material herein, was General 
Manager, Auctioneer, and Weighmaster for respondent Visalia. 
Furthermore, at all times material herein, respondent Parsley 
directed, managed, and controlled the livestock operations of re- 
spondent Visalia and was responsible for the maintenance of re- 
spondent Visalia’s records. 


2. Respondent Visalia, under the direction, management, and 
control of respondent Parsley, on or about the dates, November 11, 
1970; November 25, 1970; December 16, 1970; January 13, 1971; 
January 27, 1971; February 10, 1971; February 24, 1971; March 
24, 1971; April 14, 1971; April 28, 1971; and May 21, 1971, issued, 
for the purpose of accounting to buyers and sellers of livestock, 
a total of 111 false scale tickets. Such scale tickets were false in 
that they purported to show, as the weights of various drafts of 
livestock, weight values based on the weighing of said livestock 
on the scale of the Templeton Livestock Market, Templeton, Cali- 
fornia, when in truth and in fact, said livestock had not been 
weighed as indicated, but instead respondent Parsley used the 
printing device on a scale owned by respondent Visalia to print 
weight values on the scale tickets although no livestock were on 
the scale at the time the scale tickets were printed. 


3. (a) Respondent Visalia, under the direction, management, 
and control of respondent Parsley, on or about the dates and in 
the transactions listed in Paragraph III of the complaint; 


(1) Sold hogs at weights which were represented to be 
respondent Visalia’s purchase weights for said hogs at the Temple- 
ton Livestock Market, Templeton, California; however, the total 
weight of said hogs as sold by respondent Visalia to the purchaser 
was false and incorrect in that said weight exceeded respondent’s 
purchase weights; 
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(2) Issued accountings to buyers and sellers of livestock 
which were based on the aforementioned false and incorrect 
weights; and 


(3) Collected proceeds from purchasers of livestock on 
the basis of said false and incorrect weights. 


(b) Respondent Visalia, under the direction, management, 
and control of respondent Parsley, on January 27, 1971, purchased 
179 hogs on a dealer basis and sold these hogs at other than their 
true and correct weight in that, in accounting to the purchaser, 
respondent Visalia reduced the number of head in the lot from 179 
to 176, due to death loss, but failed to make a corresponding re- 
duction in the weight of the lot. 


(c) Respondent Visalia, under the direction, management, 
and control of respondent Parsley, on February 24, 1971, in con- 
nection with the sale of 58 hogs, sold these hogs at other than 
their true and correct weight in that, in accounting to the pur- 
chaser, respondent Visalia reduced the number of head in the lot 
from 60 to 58, due to death loss of two animals, but failed to make 
a corresponding reduction in the weight of the lot. 


4. Respondent Visalia, under the direction, management, and 
control of respondent Parsley, on January 4, 1971; January 11, 
1971; January 18, 1971; and January 25, 1971, sold consigned 
livestock on a weight basis at Tulare County Farm Bureau Stock- 
yards and in connection therewith: 


(1) Weighed the livestock at other than their true and cor- 
rect weights in that respondent Visalia failed to weigh the live- 


stock accurately to the nearest minimum graduated interval on 
the scale; 


(2) Issued scale tickets and accounts of sale to the con- 
signors of the livestock on the basis of such false weights; 


(3) Paid the consignors the net preceeds for such livestock 
on the basis of such false weights; 


(4) Issued scale tickets and purchase invoices to purchasers 
of the livestock on the basis of such false weights; and 


(5) Collected from the purchasers of the livestock on the 
basis of such false and inaccurate weights. 


5. Respondent Visalia, under the direction, management, and 
control of respondent Parsley, in connection with the transactions 
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referred to in Paragraphs II, III, and IV of the complaint, failed 
to keep accounts and records which fully and correctly disclosed 
all transactions involved in respondent Visalia’s business under 
the Act, in that respondent Visalia prepared and made a part of 
its accounts and records, false and incorrect scale tickets and ac- 
counts of purchase and sale. 


6. Respondent Visalia, under the direction, management, and 
control of respondent Parsley, in connection with the transactions 
specified in Findings of Fact 2, 3, and 4 herein, failed to operate 
its livestock scales in accordance with “INSTRUCTIONS FOR 
WEIGHING LIVESTOCK,” regulations, which were issued Sep- 
tember 8, 1968, by the Packers and Stockyards Administration 
under the authority of the Packers and Stockyards Act, in that 
respondent Visalia on numerous occasions printed weights on scale 
tickets, for purposes of accounting to buyers and sellers of live- 
stock, at times when there were no livestock on its scales. 


7. Respondent Visalia, under the direction, management, and 
control of respondent Parsley, in connection with the transactions 
specified in Paragraphs II, III, and IV of the complaint, failed to 
operate and use scales, used for weighing livestock in connection 
with its livestock purchases, so as to insure that weights deter- 
mined would be accurate. 


8. (a) Respondent Visalia, under the direction, management, 
and control of respondent Parsley, on or about the dates and in 
the transactions set forth in Paragraph VIII of the complaint, 
purchased livestock on a dealer basis, in country transactions, and 
assessed and collected commission charges notwithstanding that 
respondent Visalia furnished no selling or stockyard services in 
connection with such transactions. 


(b) Respondent Visalia, under the direction, management, 
and control of respondent Parsley, in connection with the trans- 
actions set forth in Paragraph VIII (a) of the complaint, used its 
custodial account for shippers’ proceeds to pay for said hogs pur- 
chased on a dealer basis. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 2, 3, 4, 5, 
6, 7, and 8 herein, respondents have wilfully violated sections 307, 
312 (a), and 401 of the Act (7 U.S.C. §§ 208, 213(a) and 221) and 
sections 201.438, 201.44, 201.49, 201.55, 201.71, 201.73, and 201.98 
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of the regulations (9 CFR 201.48, 201.44, 201.49, 201.55, 201.71, 
201.78, and 201.98). Inasmuch as respondents have consented to 
the following orders and Complainant has recommended that such 
orders be issued the orders will be issued. 


ORDER 


Respondent Visalia Hog Market, its officers, directors, agents, 
and employees, directly or through any corporate or other device, 
in connection with its operations as a market agency and as a 
dealer, in commerce, shall cease and desist from: 


1. Issuing false scale tickets; 
2. Selling livestock on the basis of false and incorrect weights; 


8. Weighing livestock at other than true and correct weights; 


4. Failing to operate scales owned by the respondent or scales 
used by the respondent for weighing livestock in connection with 
purchase and sale of livestock by the respondent, in accordance 
with “INSTRUCTIONS FOR WEIGHING LIVESTOCK,” regu- 
lations issued by the Packers and Stockyards Administration 
under the authority of the Packers and Stockyards Act; 


5. Purchasing livestock on a dealer basis in country transac- 
tions and charging and collecting a commission from the sellers of 
livestock ; and 


6. Using its “Custodial Account for Shippers’ Proceeds” to pay 
for livestock purchased on a dealer basis. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
respondent’s business as a market agency and as a dealer, in com- 
merce, under the Act, including among other things, true and cor- 
rect copies of scale tickets issued by the respondent and true and 
correct copies of accounts of purchase and sale. 


Respondent is suspended as a registrant under the Act for a 
period of fifteen (15) days. 


Respondent Nautilus A. Parsley, in connection with his livestock 
operations subject to the Act or in connection with the livestock 
operations of any business subject to the Act and under the direc- 
tion, management, and control of respondent Nautilus A. Parsley, 
shall cease and desist from: 
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1. Issuing false scale tickets ; 
2. Selling livestock on the basis of false and incorrect weights; 
8. Weighing livestock at other than true and correct weights; 


4. Failing to operate scales used for weighing livestock, in con- 
nection with the purchase and sale of livestock, in accordance 
with “INSTRUCTIONS FOR WEIGHING LIVESTOCK,” regu- 
lations issued by the Packers and Stockyards Administration 
under the authority of the Packers and Stockyards Act; 


5. Purchasing livestock on a dealer basis in country transac- 
tions and charging and collecting a commission from the sellers of 
livestock; and 


6. Using the “Custodial Account for Shippers’ Proceeds” of a 
market agency to pay for livestock purchased on a dealer basis. 


Respondent Nautilus A. Parsley shall keep or cause to be kept 
such accounts, records and memoranda as will fully and correctly 
disclose all transactions involved in respondent’s business under 
the Act, or of any other business organization under the direction, 
management, and control of respondent Nautilus A. Parsley, in- 
cluding among other things, true and correct copies of accounts of 
purchase and sale. 


Such orders shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent Nautilus A. Parsley and Visalia Hog 
Market. 


(No. 15,161) 


ROBERT J. ALVEY v. WILLIAM H. BUBE d/b/a PORTAGE LIVESTOCK 
EXCHANGE. P&S Docket No. 4666. Decided April 10, 1973. 


Default Order 


This order is issued in accordance with the facts and circumstances set 
forth herein. 


Complainant pro se. 
Respondent pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) instituted by 
an informal complaint filed on October 19, 1971 and a formal 
complaint filed on March 28, 1972. The formal complaint alleged 
the following: 


In late August or early September 1971 Mr. Ellis Knoy, an 
agent for the Portage Livestock Exchange, contacted me and 
inquired if I had any stocker cattle available. Mr. Knoy ad- 
vised me that he was buying cattle for Mr. William Bube of 
the Portage Livestock Exchange, Portage, Wisconsin. I ad- 
vised Mr. Knoy that I had a contract for 138 cattle in the 
country in the Richmond, Kentucky area. I advised him that 
they were mixed steers and heifers and told him the price, 
quality and approximate weight of the cattle. Mr. Knoy stated 


that he would buy the cattle for the Portage Livestock Ex- 
change. 


On September 15, 1971 Mr. Knoy accompanied me to Rich- 
mond, Kentucky where the cattle were delivered and weighed 
at the Madison Sales Co., Inc. The steer cattle were loaded on 
a Portage Livestock Exchange truck and hauled to Portage 


Wisconsin. Mr. Knoy stated that Mr. Bube did not want de- 
livery on the heifers to Wisconsin and wanted to sell them 
locally. The heifers were loaded on a truck and delivered to 
the Bourbon Stock Yards and consigned to Blanford Bros. 
and Spangler, Inc. for resale for the account of Portage Live- 
stock Exchange. At the instruction of Mr. Ellis Knoy, the 
draft was drawn on Mr. William Bube, Portage Livestock Ex- 
change, Portage, Wisconsin on a Portage bank. The bank 
draft was turned down and I immediately contacted Blan- 
ford Bros. and Spangler, Inc. and requested stop payment on 
the check issued to Portage Livestock Exchange for the sale 
of the heifers. 


I later received a check from the Portage Livestock Exchange 
in the amount of $12,207.50 for the 65 steer calves and re- 
ceived a check issued to Portage Livestock Exchange by 
Blanford Bros. and Spangler, Inc. in the amount of $10,432.10 
for a total of $22,639.60. The cattle were billed to Portage 
Livestock Exchange in accordance with my agreement with 
Mr. Knoy in the amount of $23,787.22 making a balance owed 
to me by Portage Livestock Exchange of $1,147.62. 

The amount of reparation claimed was $1,147.62. 
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Copies of the informal and formal complaints were served on 
the respondent on May 26, 1972, together with a letter informing 
respondent that an answer thereto should be filed within 20 days 
after such service and that failure to answer within the specified 
time limit would be deemed an admission of the allegations con- 
tained in the complaint, and the case file would be forwarded to 
the Office of the Secretary for issuance of a default order without 
oral hearing, as provided in section 202.41(d) of the rules of prac- 
tice (9 CFR 202.41(d)). No answer was filed by respondent with- 
in the specified time limit. The failure of respondent to file an 
answer within the specified time limit is deemed an admission of 
the facts alleged in the complaint (9 CFR 202.41(c) and (d)). 


Failure to pay the full purchase price for livestock purchased 
in commerce is a violation of the Act unless such failure is justi- 
fied. Respondent Bube had the burden of proving such justifica- 
tion. Grischott v. Willard, 28 A.D. 423 (1969). It has been held 
that a person can be subject to the Act in one isolated transaction, 
and that a dealer is subject to the reparation provisions of the 
Act. Newland v. Martin, 30 A.D. 1448 (1971), and cases cited 
therein at page 1448. We take official notice of the records of the 
Packers and Stockyards Administration which show that at all 
times material herein the respondent was registered with the 
Secretary of Agriculture as a dealer, buying and selling livestock 
for his own account in commerce, with his principal place of 
business at Portage, Wisconsin. 


The reparation awarded below should be considered paid to 
whatever extent the complainant has received payment of the 
money which complainant claimed herein. Temple et al. v. Nixon 
et al., 24 A.D. 840 (1965). 


Within 30 days from the date of this order, respondent William 
H. Bube shall pay to complainant Robert J. Alvey the sum of 
$1,147.62 together with interest thereon at the rate of 8% per 
annum from November 1, 1971 until paid. 


(No. 15,162) 


In re DEXTER PACKING COMPANY, INC. P&S Docket No. 4767. 
Decided April 13, 19783. 
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Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it with respect to the financial and payment requirements of the Act 
and regulations, in the issuance of insufficient funds checks or drafts 
and failure to pay when due. 


Gregory Cooper, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on March 16, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
willfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


On April 4, 1973, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Dexter Packing Company, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of busi- 
ness located at Dexter, Missouri. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operation as a packer, 
during the period from March 18, 1972, through August 25, 1972, 
in two separate transactions as specified in paragraph III of the 
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complaint and at divers other times, purchased livestock in com- 
merce, and in purported payment therefor issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


8. Respondent, in connection with its operation as a packer, 
during the period from March 18, 1972, through August 25, 1972, 
in two separate transactions as specified in paragraph III of the 
complaint and at divers other times, purchased livestock in com- 
merce, and failed to pay, when due, the full purchase price of such 
livestock. 


4, Respondent, in connection with its operation as a packer, 
during the period from July 6, 1972, to August 21, 1972, in six 
separate transactions as set forth in paragraph IV of the com- 
plaint, purchased meat and poultry in commerce, and in purported 
payment therefor issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


5. Respondent, in connection with its operation as a packer, 
during the period from July 6, 1972, to August 21, 1972, in six 
separate transactions as specified in paragraph V of the com- 
plaint, purchased meat and poultry in commerce, and failed to pay, 
when due, the full purchase price of such meat and poultry. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 192 
(a) ) and section 201.43 (b) of the regulations (9 CFR 201.43 (b)). 


By reason of the facts set forth in Findings of Fact 2, 4, and 5 
herein, respondent has violated section 202(a) of the Act (7 
U.S.C. 192(a) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors, 
and assigns, directly or through any corporate or other device, in 
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connection with respondent’s operations as a packer, shall cease 
and desist from: 


1. Issuing checks or drafts in payment for livestock, meat and 
poultry purchased in commerce without having and maintaining 
sufficient funds on deposit in the bank account upon which they 
are drawn to pay such checks or drafts when presented for pay- 
ment; and 


2. Failing to pay, when due, the full purchase price of livestock, 
meat and poultry purchased in commerce. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon respondent. 


(No. 15,163) 


In re CHARLES COFFMAN. P&S Docket No. 4735. Decided April 
19, 1973. 


Consent order — Suspension 


Respondent has consented to the issuance of the order herein for violations 
of the Act and regulations with respect to false and incorrect weights, 
accounts and records and failure to pay when due. Respondent is sus- 
pended as a registrant under the Act for one year. 


Robert J. Jenison, for complainant. 
Craig M. Armstrong, Ottawa, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint filed on January 17, 1973, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on March 29, 1973, in which he 
admits the facts alleged in paragraph I of the Complaint, admits 
that the Secretary has jurisdiction in this matter, neither admits 
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nor denies the remaining allegations, waives oral hearing and the 
report referred to in section 202.16 of the Rules of Practice (9 
CFR 202.16) and consents to the issuance of a specified order, 
with findings of fact and conclusions, for the purposes of this pro- 
ceeding only, based on the allegations contained in the Complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Charles Coffman, hereinafter referred to as respondent, 
is an individual whose address is 1250 Lisbon, Morris, Illinois 
60450. 


(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and buying livestock on 
a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent on or about the dates and in the transactions set 


out in the tabulation below purportedly sold livestock on the basis 
of transfer of purchase weights; when in truth respondent sold 
the livestock on the basis of false and incorrect weights in excess 
of his purchase weights. 


Date of Sold Number Purchase Sales Weight 
Purchase to of Head Weight Weight Added 


10/4/71 Weide & 101 48,645 53,650 5,005 
Statler 
10/27/71 Anderson 71 37,455 41,260 3,805 


3. Respondent on or about the dates and in the transactions set 
out in the tabulation below purchased livestock for his customers 
on a commission basis, purportedly charging them on the basis 
of his purchase weights and prices plus a fixed commission, when 
in truth respondent accounted to his customers for such livestock 
on the basis of false and incorrect purchase prices and on false and 
incorrect purchase weights. 
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4. Respondent, in connection with the transactions set forth in 
Findings of Fact 2 and 3, failed to keep accounts and records 
which fully and correctly disclosed all transactions involved in 
his business in that (a) respondent issued sales invoices, ac- 
counts of purchase and buyer bills showing false and incorrect 
weights and prices, (b) respondent collected for said purchases 
and/or sales based upon said false and incorrect weights and 
prices, and (c) respondent made copies of the false and incorrect 
sales invoices, accounts of purchase and buyer bills, a part of his 
accounts and records. 


5. (a) Respondent, in connection with his operations as a 
dealer on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and in purported pay- 
ment therefor issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 

Date of Date of Date 


Check Paid No. of head Amt. of Pur. at 
1971 1971 & species Check or from 


9/15 10/1 10 cattle 1,763.21 Pauls Valley LS Sales 
Pauls Valley, Okla. 
9/16 9/30 25 cattle 4,676.86 Farmers Comm. Co. 
9/30 10/14 81 cattle 14,357.32 E. W. Dixon 
Byars, Okla. 
Pauls Valley, Oka. 
Oklahoma City, Okla. 
(b) Respondent, on or about the dates and in the transac- 
tions specified in (a) above, purchased livestock in commerce and 
failed to pay when due the full amount of the purchase price for 
such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 5 
herein, respondent has willfully violated Section 312(a) of the 
Act (7 U.S.C. 213(a)), and Sections 201.55 and 201.43(b) of the 
regulations (9 CFR 201.55, 201.43). 


By reason of the facts set forth in Finding of Fact 4 herein, re- 
spondent has willfully violated Section 401 of the Act (7 U.S.C. 
221) and Section 201.46(a) of the regulations (9 CFR 201.46(a) ). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 
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ORDER 


Respondent, in connection with his livestock operations as a 
dealer, in commerce, shall cease and desist from: 


1. Selling livestock on the basis of false and incorrect weights; 


2. Issuing to the purchasers of livestock, sales invoices, ac- 
counts of purchase or buyer bills which show weights and prices 
other than actual weights and prices; 


8. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


4. Issuing checks or drafts in payment for livestock purchased 
in commerce without having sufficient funds available or main- 
taining sufficient funds on deposit in the bank account on which 
they are drawn to pay such checks or drafts when presented for 
payment. 


Respondent shall keep accounts, records, and memoranda as 
will fully and correctly disclose all transactions involved in its 
business under the Act including, among other things sales in- 
voices, accounts of purchase and buyer bills showing true and 
correct weights. 


Respondent is suspended as a registrant under the Act for a 
period of 1 year. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 15,164) 


In re WALLACE N. JOHNSTON. P&S Docket No. 4738. Decided April 
19, 1973. 


Consent order — Cease and desist 


Respondent has consented to the issuance of the cease and desist order 
herein with respect to his failure to meet the bonding requirements 
of the Act and regulations thereunder. 


Robert J. Jenison, for complainant. 
P. B. Shannon, San Angelo, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint filed on January 22, 1973, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on February 16, 1973, an amended 
answer on March 21, 1973 and a second amended answer on April 
2, 1978. Respondent, in the second amended answer, admits the 
facts alleged in paragraph I of the Complaint, admits that the 
Secretary has jurisdiction in this matter, neither admits or denies 
the remaining allegations, waives oral hearing and the report 
referred to in section 202.16 of the Rules of Practice (9 CFR 
202.16) and consents to the issuance of a specified order, with 
findings of facts and conclusions, for the purposes of this pro- 
ceeding only, based on the allegations contained in the Complaint. 
Respondent also states in his second amended answer that he has 
filed a bond with the Packers and Stockyards Administration and 
represents that he is making a good faith attempt to comply with 
the requirements of the Act. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Wallace N. Johnston, hereinafter referred to as the re- 
spondent, is an individual whose address is Route 3, Box 85, San 
Angelo, Texas 76901. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock on commission in commerce. 


2. Respondent was notified by certified mail on or about October 
14, 1971, that his bond had been terminated and that if he con- 
tinued his livestock operations without proper bond coverage as 
required under the Act and the regulations, he would be in viola- 
tion of section 312 of the Act and sections 201.29 and 201.30 of 
the regulations promulgated thereunder. Notwithstanding such 
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notice, respondent has engaged in the business of a dealer buying 
and selling livestock in commerce for his won account, without 
filing and maintaining a reasonable bond or its equivalent as re- 
quired under the Act and the regulations. 


8. Respondent has filed a bond with the Packers and Stock- 
yards Administration and is now in compliance with the bonding 
requirements of the Act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 218 
(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 


Act and the regulations without filing and maintaining a reason- 


able bond or its equivalent, as required under the Act and regula- 
tions. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 15,165) 


In re LEONARD MCDANIEL. P&S Docket No. 4730. Decided April 
19, 1973. 


Bonding requirements — Failure to meet 


Where, subsequent to the filing of the complaint herein, respondent appears 
to have met the bonding provisions of the Act and regulations, the 
Order herein is issued. 

Robert J. Jenison, for complainant. 

Respondent pro se. 
John G. Leibert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


The Decision and Order of Administrative Law Judge John G. 
Liebert, filed March 28, 1973, is hereby adopted as the final 
Decision and Order of the Judicial Officer in the proceeding 
captioned above. No exceptions were filed by respondent. 


ADMINISTRATIVE LAW JUDGE’S DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq., hereinafter called the “Act’’), instituted by a complaint 
filed on January 4, 1973, by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture. 
The complaint alleges that Respondent, who was registered as a 
dealer to buy and sell livestock in commerce and a market agency 
buying livestock in commerce on a commission basis, violated 
section 218(a) of the Act (7 U.S.C. 213(a)), and sections 201.29 
and 201.30 of the Regulations issued pursuant thereto (9 CFR 
201.29, 201.30), for failing to keep and maintain a bond or bond 


equivalent to secure the performance of his livestock buying obli- 
gations. 


Copies of the complaint and Rules of Practice were served on 
the Respondent by certified mail, and a certified mail receipt dis- 
closes that Respondent received the complaint on January 9, 1973. 
In the complaint the Respondent was notified that, in accordance 
with the applicable Regulation, an answer should be filed within 
20 days following receipt of the complaint, and that failure to file 
an answer denying the allegations in the complaint would consti- 
tute admission of such allegations and waiver of a hearing. Re- 
spondent did not file an answer in this proceeding, but it appears 
from the file that subsequent to the filing of the complaint Re- 
spondent did secure the necessary bond and brought his operations 


into compliance with the bonding provisions of the Act and the 
Regulations. 


On February 26, 1973, after Respondent failed to file an answer 
as prescribed in the Rules of Procedure, the Complainant filed a 
motion that he be found to have violated the Act and the Regula- 
tions issued thereunder as charged. Complainant recommended 


that a cease and desist order, which was submitted with the mo- 
tion, be entered against him. 
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In consideration of the foregoing, this Decision is issued with- 
out further investigation or hearing, pursuant to section 202.9 (c) 
of the Rules of Practice (9 CFR 202.9(c)). In accordance with 
such procedure the Findings of Fact herein are identical with the 
substantive allegations in the complaint, which are deemed to have 
been admitted by reason of Respondent’s failure to file an answer. 


FINDINGS OF FACT 
I, 


(a) Leonard McDaniel, hereinafter referred to as the Respond- 
ent, is an individual whose address is Route 3, Idabel, Oklahoma 
74745. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock 
in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, and as a market 
agency buying livestock in commerce on a commission basis. 


II. 


Based on the volume of business reported in the annual report 
of his livestock buying transactions during the period January 1, 
1971, through December 31, 1971, Respondent was required under 
the Act and the Regulations to increase from $5,000 to $14,000 
the amount of bond or bond equivalent maintained by him to se- 
cure the performance of his livestock buying obligations. Re- 
spondent was notified that he was required to increase his bond 
coverage from $5,000 to $14,000 by letter dated August 21, 1972, 
and by a certified letter dated September 11, 1972, which was 
delivered to Respondent on or about September 14, 1972. Not- 
withstanding such notice, Respondent has continued to engage in 
the business of a dealer buying and selling livestock in commerce, 
without furnishing the additional bond coverage required by the 
Act and the Regulations issued therefinder. 


CONCLUSIONS 


By reason of the Findings of Fact in paragraph II, Respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 218(a)), 
and sections 201.29 and 201.30 of the Regulations (9 CFR 201.29, 
201.30). 
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It is concluded that the cease and desist order requested by Com- 
plainant is reasonable in the circumstances and is consistent with 
the sanctions imposed heretofore by the Judicial Officer in similar 
circumstances. In consideration of the fact that since the filing 
of the complaint Respondent has taken action to bring his opera- 
tions into compliance with the aforementioned provisions of the 
Act and the Regulations, it was not recommended, and is not 
deemed appropriate, that a further sanction against Respondent 
be imposed. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the Regulations without filing and maintaining a reason- 
able bond, or its equivalent, as required by the Act and the Regu- 
lations. 


This Order shall have the same force and effect as if entered 
after a full hearing and shall become effective on the sixth day 
after service upon the Respondent. Copies hereof shall be served 
on the parties. 


(No. 15,166) 


In re DONALD L. OBERLE, BERNARD SUESS, and HOWARD A. SHOL. 
P&S Docket No. 4630. Decided April 19, 1978, with respect 
to Howard A. Shol only. 


False and incorrect weights — Charging and collecting on the basis of — 

Issuing invoices on the basis of — Charging and collecting buying service 

fees for purchases made on an agency basis and in addition, by agreement, 

or arrangement, receiving one-half profits realized on the transactions— 
Suspension 


Where respondent Howard A. Shol violated the Act and regulations with re- 
spect to false and incorrect weights and buying service fees as found 
herein, said respondent is suspended as a registrant under the Act 
for 30 days. 


James E. Andrews, for complaint. 
Respondent pro se. 
John G. Liebert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


The Decision and Order of Administrative Law Judge John G. 
Liebert, filed March 20, 1973, is hereby adopted as the final De- 
sion and Order of the Judicial Officer in the proceeding captioned 
above. No exceptions were filed by respondent Howard A. Shol. 


ADMINISTRATIVE LAW JUDGE’S DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq., hereinafter called the “Act’’), instituted by a complaint 
filed on March 21, 1972, by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture. 
The complaint alleges that the Respondents, who were registered 
with the Secretary of Agriculture as dealers to buy and sell live- 
stock in commerce for their own account and for others, and for 
buying livestock in commerce on a commission basis, violated cer- 
tain provisions of the Act and Regulations issued pursuant thereto 
by reason of the activities set forth therein. 


Copies of the complaint and the Rules of Practice were served 
on each of the Respondents by certified mail, and a certified mail 
receipt discloses that Respondent Shol received the complaint on 
March 27, 1972. In the complaint the Respondents were notified 
that, in accordance with the applicable Regulations, an answer 
should be filed within 20 days following receipt of the complaint, 
and that failure to file an answer denying the allegations in the 
complaint would constitute admission of such allegations and 
waiver of a hearing. Respondents Oberle and Suess filed an answer 
in this proceeding and, subsequent to a pre-hearing conference, 
filed an amended answer consenting to the issuance of an order 
against them. In conformity with the amended answer a separate 
order will be issued against these two Respondents. Respondent 
Shol has filed nothing in response to the complaint, although he 
has been served with all documents. 


After Respondent Shol failed to file an answer within the time 
prescribed in the Regulations, the Complainant filed a motion on 
May 15, 1972, that he be found to have violated the Act and the 
Regulations issued thereunder, as charged. 


Complainant recommended that an order, which was submitted 
with the motion, be entered against him. Ruling on the motion 





D. L. OBERLE, et al. 863 
Cite as 32 A.D. 861 


was withheld pending disposition of the proceedings against the 
other Respondents. With the issuance of a consent order against 
the other Respondents in this matter, it is now appropriate to rule 
on the motion. Accordingly, in view of all the circumstances, Com- 
plainant’s motion is granted. 


This Decision with respect only to Respondent Shol is issued 
without further investigation or hearing, pursuant to § 202.9(c) 
of the Rules of Practice (9 CFR 202.9(c)). In accordance with 
such procedure the Findings of Fact herein are identical with the 
substantive allegations in the complaint, which are determined to 
have been admitted by reason of Respondent Shol’s failure to file 
an answer. 


FINDINGS OF FACT 


I 


(a) Donald L. Oberle, hereinafter referred to as Respondent 
Oberle, and Bernard Suess, hereinafter referred to as Respondent 
Suess, are partners, doing business as Sleepy Eye Auction Market, 
with their principal place of business located at Sleepy Eye, 
Minnesota. 


(b) Respondents Oberle and Suess are, and at all times material 
herein were: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, and as a market 
agency to buy and sell livestock in commerce. 


(c) Howard A. Shol, hereinafter referred to as Respondent 
Shol, is an individual with his principal place of business located 
at Mapleton, Iowa, at the time of the transactions in issue. 


(d) Respondent Shol, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock 
in commerce for his own account and buying livestock in com- 
merce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
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II 


Respondents, on or about July 18, 1970, in a transaction in- 
volving the sale by Respondents of 96 head of cattle in commerce 
to Donald Flanigan, Mapleton, Iowa, sold said cattle to said buyer 
on the basis of false and incorrect weights obtained by adding an 
arbitrary number of pounds to the weights at which Respondents 
had purchased the cattle. Respondents represented the purchase 
weights of the cattle as totalling 42,145 pounds, when, in fact, the 
purchase weights of the said cattle totalled only 41,655 pounds. 


III 


Respondents, on or about July 21, 1970, in a transaction in- 
volving the sale by Respondents of 90 head of cattle in commerce 
to Donald Flanigan, Mapleton, Iowa, and Ernest Wiebers, Schles- 
wig, Iowa, sold said cattle to said buyers on the basis of false and 
incorrect weights obtained by adding an arbitrary number of 
pounds to the weights at which Respondents had purchased the 
cattle. Respondents represented the purchase weights of the cattle 
as totalling 40,765 pounds, when, in fact, the purchase weights of 
the said cattle totalled only 40,045 pounds. 


IV 


Respondents, on or about August 8, 1970, in a transaction in- 
volving the sale by Respondents of 41 head of cattle in commerce 
to Donald Flanigan, Mapleton, Iowa, sold said cattle to said buyer 
on the basis of false and incorrect weights obtained due to the 
adding by Respondents of an arbitrary number of pounds to the 
weights at which they had purchased the cattle. Respondents 
represented the purchase weights of the 92 head of cattle from 
which 41 head involved in this transaction were taken as totalling 
42,610 pounds, when, in fact, the purchase weights of the said 
cattle totalled only 41,970 pounds. Respondents represented the 
average purchase weight of the cattle as 463 pounds per head 
when, in fact, the average purchase weight was only 456 pounds 
per head. 


V 


Respondents Oberle and Suess, in connection with the transac- 
tions referred to in paragraphs II, III, and IV above, issued sales 
invoices to Respondent Shol showing the said false and incorrect 
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weights as the weights of the cattle and Respondent Shol issued 
sales invoices to the said purchasers of the cattle showing such 
false and incorrect weights as the weights of the cattle. There were 
no explanations on the invoices to indicate how the weights shown 
on the invoices were obtained and the purchasers of the cattle 
had no knowledge that Respondents had obtained such weights 
by adding an arbitrary number of pounds to the weights at which 
the cattle had been purchased. Copies of such sales invoices were 
made a part of the accounts and records of Respondents. 


VI 


Respondents, in connection with the transactions referred to in 
paragraphs II, III, and IV above, received and accepted from the 
buyers payments for the said cattle based on the said false and 
incorrect weights. 


VII 


Respondent Shol, in connection with the transactions referred to 
in paragraphs II, III, and IV above, charged and collected buying 
service fees from Donald Flanigan and Ernest Wiebers for pur- 
chasing or arranging for the purchase of cattle on an agency 
basis while said Respondent Shol had an agreement or arrange- 
ment with Respondents Oberle and Suess whereby he was to re- 
ceive, and pursuant to which he did receive, one-half the profits 
realized in the transactions in addition to said buying service 
fees. Respondent Sho! did not disclose his interest in the profits 
on said transactions to the buyers at the time the sales were made. 


CONCLUSIONS 


By reason of the facts set forth in paragraphs II, III, IV, V, VI 
and VII herein, Respondent Shol has wilfully violated section 
312(a) of the Act (7 U.S.C. 218(a)), and section 201.55 of the 
Regulations (9 CFR 201.55). 


It is concluded that the order requested by Complainant is rea- 
sonable in the circumstances and is consistent with sanctions im- 
posed heretofore by the Judicial Officer in similar circumstances. 


ORDER 


Respondent Howard A. Shol shall cease and desist from: 
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1. Charging and collecting buying service fees for purchasing 
livestock in commerce on an agency basis when the livestock is not 
purchased on an agency basis and such fact is not disclosed to the 
buyer of the livestock ; 


2. Selling livestock in commerce on the basis of false and in- 
correct weights; 


8. Issuing invoices in connection with the sale of livestock in 
commerce showing weights other than the true and correct 
weights of the livestock, without explanation thereon; and 


4. Charging and collecting for livestock sold in commerce on the 
basis of false and incorrect weights. 


Respondent Howard A. Shol is suspended as a registrant under 
the Act for a period of 30 days. 


This Order shall have the same force and effect as if entered 
after a full hearing and shall become effective on the sixth day 
after service upon Respondent Howard A. Shol. Copies hereof shall 
be served upon the parties. 


(No. 15,167) 


In re D, E. TUNNELL. P&S Docket No. 4749. Decided April 19, 
1973. 


Consent order — Suspension 


Respondent has consented to the issuance of the order herein for violations 
of the Act and the regulations in connection with false and incorrect 
weights, and incomplete or incorrect scale tickets. Respondent is sus- 
pended as a registrant under the Act for 90 days. 


James E. Andrews, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 16, 1973, by 
the Packers and Stockyards Administration, United States De- 
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partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On March 29, 1973, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions, 
for the purposes of this proceeding only, based upon the allega- 
tions contained in the Complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) D. E. Tunnell, hereinafter referred to as the respondent, 
is an individual, doing business as D. E. Tunnell Stockyards, with 
his principal place of business located at Swan Quarter, North 
Carolina. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing a buying station located at Swan Quarter, North Carolina; 


(2) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent, on or about the dates and in the transac- 
tions referred to in the tabulation below, in connection with the 
purchase of livestock by respondent in commerce on a weight 
basis at his buying station: (1) knowingly weighed livestock at 
less than their true and correct weights; (2) issued scale tickets 
and purchase invoices to the sellers of the livestock on the basis of 
such false weights; and (3) paid the sellers for said livestock on 
the basis of such false weights. 


Respondent's True and 
Date of Number of Purchase Correct Weight 
Purchase Head and Weight Weight Difference 
1972 Description (Pounds) (Pounds) (Pounds) 

Nov. 15 1 gilt and 805 859 —54 

3 barrows 
Nov. 16 8 gilts 715 742 -27 

3 gilts and 910 986 -76 

1 barrow 
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(b) Respondent, in connection with the transactions refer- 
red to above, issued scale tickets which failed to show: (1) the 
name of the buyer; (2) the date; (3) the name or initials of the 
weighmaster; (4) the name of the seller; (5) the number of head 
and kind of livestock weighed; (6) the actual weight of the live- 
stock; and (7) the time of scale balance check. 


3. Respondent, in connection with the transactions referred to 
in Finding of Fact 2 above, failed to keep accounts and records 
which fully and correctly disclosed all transactions involved in his 
business under the Act, in that he made a part of his business 
records copies of scale tickets and purchase invoices which were 
based on false weights, and he failed to make and keep an accu- 
rate record of the number, class and weight of livestock purchased 
and sold each business day. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
the respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)) and sections 201.49, 201.55 and 201.71 of the 
regulations (9 CFR 201.49, 201.55 and 201.71). 


By reason of the facts set forth in Finding of Fact 3 herein, the 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221) and section 201.46(a) of the regulations (9 CFR 201.46(a) ). 


Inasmuch as respondent has consented to the issuance of the 


order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his purchases of livestock in 
commerce, shall cease and desist from: 


1. Weighing livestock at other than the true and correct 
weights ; 

2. Issuing scale tickets and purchase invoices to sellers of live- 
stock on the basis of false and incorrect weights; 


8. Paying the sellers of livestock on the basis of false and in- 
correct weights; and 


4. Issuing scale tickets which fail to show: (a) the name of the 
buyer; (b) the name or initials of the person weighing the live- 
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stock; (c) the date of the weighing of the livestock; (d) the name 
of the seller; (e) the number of head and kind of livestock 
weighed; (f) the correct weight of the livestock; and (g) the 
time of scale balance check. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer under the Act, including, among other things, 
correct and complete copies of scale tickets and purchase invoices 
and an accurate record of the number, class and weight of live- 
stock purchased and sold each business day. 


Respondent is suspended as a registrant under the Act for a 
period of 90 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 





LIST OF DECISIONS REPORTED 


APRIL 1973 
AGRICULTURE DECISION 


Perishable Agricultural Commodities Act, 1930 


A. Dupa & Sons, Inc. v. SMITH’s TOMATO HOUSE. 
PACA Docket No. 2-2936. Default .... 


AcE TOMATO Co., INC. v. TOMATOES, INC. PACA 
Docket No. 2-2402. Contract terms — Special 


agreement on salvage basis — Accord and sat- 
isfaction — Dismissal 


B & K Propuce Co., INc. v. ROMNEY PRODUCE Co. 
PACA Docket No. 2-2654. Contract — Peppers 
— Amount of order — Burden of proof — Failure 
to sustain — Dismissal 


B & K Propuce Co., INc. v. ROMNEY PRODUCE Co. 
PACA Docket No. 2-2639. Contract for Charles- 
ton Gray watermelons — Breach of — Novation 
—Terms of — Failure to honor — Damages — 
Reparation 


BUSHMAN GROWERS SALES, INC. v. H. C. NAGEL & 
Sons. PACA Docket No. 2-2948. Default 


CALIFORNIA FARM EXCHANGE, INC., t/a DANNY 
DANENBERG FARMS v. W. CHAS. HEITMULLER CO., 
Inc. PACA Docket No. 2-2749. Dismissal — 
Settlement 


CALIFORNIA FARM EXCHANGE, INC., t/a DANNY 
DANENBERG FARMS v. W. CHAS. HEITMULLER CO., 
Inc. PACA Docket No. 

Settlement 


CHIEF WABASIS POTATO GROWERS CO-OPERATIVE AS- 
SOCIATION v. H. H. EVON COMPANY. PACA Docket 
No. 2-2983. Reparation order 


COACHELLA-IMPERIAL DISTRIBUTORS v. E. ARMATA, INC. 
and/or E. ARMATA AUCTION SALES Corp. PACA 
Docket No. 2-2361. Contract — Modification of — 
Breach of — Burden of proof — Failure to 
sustain — Reparation . 


CONWAY Propucg, INC. v. SCHIRO PrRopUCE COMPANY. 
PACA Docket No. 2-2783. Reparation order . 
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Don BONANO CITRUS COMPANY v. JOY CiTRUS & Foops. 
PACA Docket No. 2-2611. Checks — Proper appli- 
cation of — Absence of supporting evidence for 
application to specific invoices — Accounts sued 
upon — Failure to pay for — Burden of proof — 
Failure to sustain — Deductions — Application 
of remaining checks — Reparation for balance 
due .. 


ERNIE JOHNSON & SONS v. DON’Ss WHOLESALE PRODUCE, 
Inc. PACA Docket No. 2-2945. Default 


F. & G. Propuce Co., INc. v. SIDNEY NEWMAN & Co., 
INc. and/or WM. TuRINO Co., INc. PACA Docket 
No. 2-2526. Contract — Burden of proof — 
Failure to sustain — Dismissed as against Wm. 


OR AR... einlihthaien otmhannsiel 


Direct sale — Acceptance — Invoices —Liability 
— Reparation against Sidney Newman & Co. . 


FISHER RANCH CORPORATION v. DELTA GROWERS & 
DISTRIBUTORS OF SALINAS, INC. PACA Docket No. 
2-2677. Dismissal — Settlement 


FRESHPICT Foops, INc. v. STEVE AKINS WHOLESALE 
Propuce, INc. PACA Docket No. 2-2669. Guaran- 
teed consignment sale — Rejection based on 
freight cost factors — Breach of contract not 
established — Rejection without reasonable cause 
— Damages — Reparation 


Counterclaim — Dismissal 


GENERAL FRUIT SALES, INC. a/t/a ANTHONY A. BIANCO 
Co. v. COSIMO RAFFONI. PACA Docket No. 2-2462. 
Failure to pay in full — Reparation 


GIZZARD BROTHERS v. A-M PropuUcE Co. and THE RED 
Foop Stores, INc. PACA Docket No. 2-2630. 
Dismissal — Settlement 


H. Y. Minami & Sons v. SHIPPERS SERVICE Co., INC. 
PACA Docket No. 2-2685. Contract — Breach of 
— Damages — Reparation 


HAROLD H. KASTNER COMPANY v. SCHIRO PRODUCE 
Company. PACA Docket No. 2-2775. Reparation 
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INTER HARVEST, INC. v. AFFILIATED Foop DISTRIBU- 
Tors, Inc. PACA Docket No. 2-2730. F.o.b. sale 
— Contractual liability of party bearing risk of 
loss — Strike at destination point — Failure to 
direct delivery to alternative loading dock — 
Consigment to third party — Purchase price — 
Failure to pay — Reparation 


JACK T. BAILLIE Co., INC. v. ScHIRO PRODUCE COMPANY. 
PACA Docket No. 2-2805. Reparation order . 


KARRAT BROKERAGE CO. v. SOUTHWEST GROWERS AND 
PacKEerRS. PACA Docket No. 2-2934. Reparation 
order acim h eee ak 


LTEE, BEAUVAIS v. D’ARRIGO Bros. Co. OF CALIFORNIA. 
PACA Docket No. 2-2219. F.o.b. transaction — 
Suitable shipping condition — Breach of warranty 
of — Damages — Reparation 


McMILLAN BROKERAGE COMPANY v. BUSHMAN GROWERS 
SALEs, INc. PACA Docket No. 2-2703. Broker — 
Breach of duty by — Brokerage fee — Claim 
for — Counterclaim — Damages — Reparation 
against complainant 


MAINE BANANA CORPORATION v. WALTER D. Davis, INC. 
PACA Docket No. 2-2597. Contract prices — 
Agreement on terms—Burden of proof—Failure 
to sustain — Reparation for balance due ............ 


MOUNTAIN CREST, INC. v. G. C. Martin. PACA 
Docket No. 2-2495. Reparation order .... 


OHIO POTATO GROWERS ASSOCIATION v. DIXIE SNACK 
Foops, Inc. PACA Docket No. 2-2948. Default 


OMMEN, LESTER H. v. BiG STONE CANNING COMPANY. 
PACA Docket No. 2-2555. Sweet corn for canning 
— Growing contract for 100 acres — Refusal 
to harvest entire crop — Cause for rejection — 
Burden of proof — Reparation for value of 67 
acres not harvested . 


PaNNo & Sons, INc v. BLAND Dist. Co. PAC 
Docket No. 2-29385. Default Wi SP 


PARADISE FRUIT COMPANY, INC. v. HUMBOLDT CANNING 
Co., INc PACA Docket No. 2-2670. Contract — 
Existence of — Burden of proof — Failure to 
sustain — Dismissal 
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Perishable Agricultural Commodities Act, 1930—Cont. 


PARAMOUNT GROWERS, INC. v. THE AUSTER COMPANY, 
Inc. PACA Docket No. 2-2651. Contract — 
Requirements met at contract destination — Re- 
jection without reasonable cause — Damages — 
Reparation 


PEARL GRANGE FRUIT EXCHANGE, INC. v. GLOBE 
Propucts CoMPANY, INc. PACA Docket No. 2-2484. 
Arbitration agreement — Not a bar in reparation 
proceedings under the Act — Motion to stay 
properly denied — Contract — Breach of — 
Burden of proof — Failure to sustain — 
Reparation 


Pet INCORPORATED v. THE RED WING COMPANY, INC. 
PACA Docket No. 2-2719. Contract — Implied 
warranty of merchantability — Breach of — 
Damages — Burden of proof — Rejection of 
portion of shipment untimely — Liability for 
amount withheld — Reparation 


SALINAS MARKETING COOPERATIVE v. RED OWL STORES, 
Inc. PACA Docket No. 2-2732. F.o.b. transaction 
— Good delivery standards — Failure to meet — 
Lettuce — Rejection timely and justified — 
Dismissal 


SALINAS LETTUCE FARMERS COOPERATIVE v. DELTA 
GROWERS & DISTRIBUTORS OF SALINAS, INc. PACA 
Docket No. 2-2381. F.o.b. point of shipment — 
Improper refrigeration in transit — Contract of 
sale — Breach of by failure to provide Ryan 
Recorder — Failure to counterclaim for damages 
— Wrongful rejection — Liability — Reparation 


SAULSBURY BROS., INC. v. LYNN FoopS CORPORATION. 
PACA Docket No. 2-2217. Total liability — Burden 
of proof sustained — Reparation for balance 
outstanding 


Scotr Finks Co., Inc. v. West CoAST PRODUCE 
CoMPANY, INc. PACA Docket No. 2-2672. Contract 
— Terms of — Breach of — Rejection with rea- 
sonable cause — New contract — Full protection 
agreement — Deduction covered under — Dis- 
missal 


Scott-Finks Co., INc. v. SCHIRO PRODUCE COMPANY. 
PACA Docket No. 2-2776. Reparation order 
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Perishable Agricultural Commodities Act, 1930—Cont. 


SILVER CREEK PACKING COMPANY v. PRODUCE Ex- 
CHANGE Co., Inc. PACA Docket No. 2-2299. F.o.b. 
purchase — Refusal to accept — Purchase price 
— Failure and refusal to pay — Suitable ship- 
ping condition — Breach of warranty of — 
Burden of proof — Dismissal 


L’s PACKING COMPANY, INC. v. N. & J. PRODUCE 
Co., Inc. PACA Docket No. 2-2580. Contract — 
Kind, quality and grade — Consignment agree- 
ment — Breach of contract — Burden of proof — 
Failure to sustain — Purchase price — Failure 
to pay — Reparation 


STOCKTON TOMATO Co., INC. v. BALTIMORE TOMATO 
Co. Inc. PACA Docket No. 2-2930. Default 


SUGAR CREEK VALLEY Potato Co-Op v. AA Potato Com- 
PANY and MARKET PRE-PAK, INc. PACA Docket 
No. 2-2623. Contract — Agency — Scope of — 
Amended contract — Packed-out basis — Potatoes 
unaccounted for — Shrinkage allowance — F.o.b. 
contract price — Liability for — Reparation 


SUNSET PACKING COMPANY OF OREGON v. GARN L. 
Baum. PACA Docket No. 2-2932. Reparation 


order ......... 


TRICAR SALES, INc. v. S & S Propuce Co., Inc. PACA 
Docket No. 2-2941. Default 


VERBIGGHE, JOHN v. GOLDEN TRIANGLE PACKING Co. 
PACA Docket No. 2-2605. Delivered sale — 
Grade U. S. No. 1 potatoes — Excessive defects 
— Rejection justified — Dismissal 


WILEMAN Bros. & E.uiotTt, INc. v. E. ARMATA AUC- 
TION SALES Corp. PACA Docket No. 2-2412. Pur- 
chase price — Adjustment of — Failure to pay 
— Reparation 


WILLIAM ANDERSON COMPANY v. H. C. NAGEL & SONS. 
PACA Docket No. 2-2942. Default 


WM. BOLTHOUSE FARMS, INC. v. DON’S WHOLESALE 
Propucg, INc. PACA Docket No. 2-2944. Default 





B & K PRODUCE v. ROMNEY 
Cite as 32 A.D. 875 


(No. 15,168) 


B & K PRODUCE Co., INC. v. ROMNEY PRODUCE Co. PACA Docket 
No. 2-2654, Decided April 2, 1973. 


Contract — Peppers — Amount of order — Burden of proof — Failure to 
sustain — Dismissal 


Where complainant failed to sustain its burden of proof as to the number 
of cartons of peppers ordered by respondent, and where the invoice 
prices of the peppers sold has been paid in full, the complaint is 
dismissed. 


Complainant pro se, 
Respondent pro se. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $512.00 in con- 
nection with a shipment of peppers in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3000, the shortened method of procedure provided 
in section 47.20 of the rules of practice is applicable. Pursuant to 
such procedure, respondent submitted an answering statement. 


FINDINGS OF FACT 


1. Complainant, B & K Produce Co., Inc., is a corporation whose 
address is P. O. Box 153, Mercedes, Texas. 


2. Respondent, Romney Produce Co., is a corporation whose 
address is 601 E. Jackson Street, Phoenix, Arizona. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 
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3. On or about May 22, 1971, in the course of interstate com- 
merce, complainant sold to respondent 75 cartons of hot peppers 
weighing 32 pounds each at an agreed price of $.32 per pound 
delivered. 


4. On or about May 22, 1971, the peppers involved herein were 
shipped from loading point in Texas to respondent at Phoenix, 
Arizona in a truck operated by S. J. Anaya, License D5966 Arkan- 
sas. The shipment to respondent was the second of three deliveries 
the truck was to make. The third delivery was to be made at Root 
Packing Company in Los Angeles, California. 


5. Upon arrival of the peppers at destination, respondent found 
that complainant had shipped 125 cartons of peppers. The re- 
spondent accepted only 75 cartons and indicated this by changing 
the quantity of peppers shown on the driver’s bill of lading from 
“125 ctns. Flower Gems” to “75 ctns. Flower Gems”, as well as 
noting that the peppers delivered were of poor quality. 


6. Respondent remitted to complainant the sum of $768.00, 
representing payment for the 75 cartons of peppers accepted at a 
price of $.32 per pound. 


7. An informal complaint was filed on February 28, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that it shipped to respondent a partial 
truckload of hot peppers at the agreed price of $.32 per pound 
delivered which conformed to the kind, quality, and size of com- 
modity called for in the contract of sale with respondent. Com- 
plainant submitted its invoice for this transaction as an exhibit 
which indicated that 125 cartons of Floral Gem peppers weighing 
32 pounds each were shipped to respondent for a total price of 
$1,280.00. Complainant contends that upon arrival of the said 
hot peppers at destination, respondent accepted the commodity as 
being in compliance with the contract of sale but since has paid 
complainant only $768.00, leaving a balance due of $512.00. Fur- 
ther, complainant submits its bill of lading for the transaction 
which showed 125 cartons of peppers were shipped. 


Respondent alleges that complainant did not ship the amount of 
peppers nor the quality of peppers it ordered. Respondent con- 
tends that complainant shipped 125 cartons of poor quality 
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peppers. Respondent denied it accepted the peppers delivered as 
being in compliance with the contract of sale and submits that the 
sum of $768.00 remitted to complainant represents full payment 
for the amount of peppers ordered and accepted by respondent 
i.e. 75 cartons of peppers weighing 32 pounds each at $.32 per 
pound delivered. Respondent disclaims any knowledge of what 
happened to the extra cartons of peppers left on the truck. In 
support of its position, respondent has submitted its purchase 
order reflecting the fact that 75 cartons of peppers were ordered 
as well as the driver’s bill of lading which shows that respondent 
changed “125 ctns. Flower Gems” to ““75 ctns. Flower Gems” and 
noted the peppers were of poor quality. Furthermore, respondent 
submits affidavits from its dock foreman and assistant dock fore- 
man which corroborated the fact that only 75 cartons of peppers 
were unloaded for respondent. 


The only issue in dispute pertains to the amount of peppers 
which were ordered by respondent from complainant. In this re- 
gard, as the moving party, the burden rests upon complainant to 
prove, by a preponderance of the evidence, that the contract called 
for delivery of 125 cartons of peppers; that 125 cartons were 
shipped to and accepted by respondent and, consequently, that re- 
spondent owed complainant the sum of $1280.00, of which $512.00 
is still due. Upon viewing the probative evidence submitted, we 
find that complainant has not met such burden of proof; that com- 
plainant sold only 75 cartons of peppers to respondent; and that 
the invoice price for the peppers has been paid in full. Accordingly, 
the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,169) 


SALINAS MARKETING COOPERATIVE v. RED OWL STORES, INc. PACA 
Docket No. 2-2732. Decided April 2, 1973. 


F.o.b. transaction — Good delivery standards — Failure to meet — Lettuce 
— Rejection timely and justified — Dismissal 
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Where respondent’s rejection of the lettuce in issue herein was timely 
and with reasonable cause, the complaint is dismissed. 


John R. Catlin, Los Angeles, California, for complainant. 
John T. Gelbans, Minneapolis, Minnesota, for respondent. 
James W. Patten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,785.60 in con- 
nection with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $3,000 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
complainant was given opportunity to file an opening statement 
but did not do so. Respondent filed an answering statement. Com- 
plainant did not file a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Salinas Marketing Coopera- 
tive, whose address is P. O. Box 357, Salinas, California. 


2. Respondent is a corporation, Red Owl Stores, Inc., whose 
address is P. O. Box 329, Minneapolis, Minnesota. At the time of 


the transaction involved herein respondent was licensed under the 
act. 


3. On or about May 10, 1972, in the course of interstate com- 
merce complainant sold and shipped to respondent in Green Bay, 
Wisconsin, one carload of lettuce, no grade specified, consisting 
of 1152 cartons, at $1.25 per carton, plus $.30 per carton for cool- 


ing and $.10 per carton for brokerage, or a total of $1,785, f.o.b. 
Salinas, California. 
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4. The carload of lettuce arrived at destination May 17, 1972, 
at 3:00 p.m., and was inspected by the receiver. Respondent re- 
jected the lettuce because of the presence of soft rot and notified 
complainant of such rejection on May 18, 1972, at 8:00 a.m. Re- 
spondent requested a Federal inspection of the carload of lettuce. 
The lettuce was Federally inspected at 10:30 a.m. May 19, 1972, 
with the following results in relevant part: 


“Condition of car: Temperature control unit running. 


“Products inspected and distinguishing marks: Iceberg type 
LETTUCE in cartons printed “2 Doz., Stately Brand Lettuce, 
Packed and Shipped by Salinas Marketing Cooperative, 
Salinas — Holtville, Calif., Produce of USA.” 


“Condition of load and containers: Through lengthwise load, 
6 rows, 7 layers. 


“Condition of pack: Tight in layers. 


“Temperature of product: Doorway: Top — 38°F., Bottom 
—38°F. 


“Condition: Heads or portions of heads not affected by con- 


dition defects are fresh and crisp. Decay in most samples 
ranges from 2 to 6 heads per carton, in many none, average 
9%, Bacterial Soft Rot generally in advanced stages affecting 
both wrapper and head leaves. 


“Remarks: Applicant furnished two men to help make entire 
load accessible for inspection.” 


5. The formal complaint was filed September 8, 1972, which 
was within 9 months after the alleged cause of action accrued. 


DECISION 


Complainant contended in its complaint that respondent reject- 
ed the carload of lettuce on May 19, 1972, two days after arrival, 
and that a rejection two days after arrival is without reasonable 
cause and a violation of section 2 of the act. Respondent, in its 
answer submitted evidence that the notice of rejection was given 
the morning of May 18, 1972. Complainant did not seek to rebut 
this evidence. Again in its answering statement respondent sub- 
mitted an affidavit by the person who communicated the rejection, 
stating that the rejection was made promptly. Complainant also 
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did not seek to rebut this statement. We conclude that the rejection 
and notice thereof were timely. 


The Federal inspection was made 4314 hours after arrival of 
the car. Respondent’s Mary Mason, Manager of Produce Procure- 
ment at the Red Owl warehouse in Green Bay, stated in an affi- 
davit that the inspection office was promptly called but that the 
inspector was not in town at the time and did not therefore re- 
ceive a request for inspection until the Morning of the 18th. The 
inspection shows 9% decay affecting the head leaves and also the 
wrapper leaves. This exceeds the requirements of the good de- 


livery standards for lettuce sold not as to grade by 4 percentage 
points.' 


Although the inspection was made more than 24 hours after 


arrival, the percentage of decay, coupled with the fact that tem- 
perature in the car was not excessive, shows that the lettuce failed 
to make good delivery on arrival. Respondent’s rejection was 


therefore justified and the complaint should accordingly be dis- 
missed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


1. As provided in section 46.43(i) and (j) of the Department’s regulations (7 CFR 46.43(i) 
and (j)), there is a warranty in an f.o.b. sale that the commodity, at time of billing, is 
in a condition which, if the shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration at the contract destination 
agreed upon between the parties. It is further provided in this section that if a good 
delivery standard has been promulgated for a commodity, and if a shipment of such 
commodity at contract destination contains deterioration in excess of the tolerance set 
forth in the good delivery standard, then the commodity will be considered as abnormally 
deteriorated. 

There is, of course, a good delivery standard for lettuce, set forth in section 46.44 of 
the Department’s regulations (7 CFR 46.44). It provides, in relevant part, as follows: 

“Unless otherwise agreed to between the contract parties, ‘Good Delivery’ in connection 
with f.o.b. contracts of purchase and sale means that the commodity meets the requirements 
of the contract at time of loading or sale and, if the shipment is handled under normal 
transportation service and conditions, will meet the following additional requirements 
on delivery at the contract destination: 

(a) Lettuce (1) * * * 

(2) If the contract does not specify a U. S. grade or percentage of condition 
defects, the lettuce at destination may contain a maximum of 15 percent by count, of the 
heads in any lot which are damaged by condition defects, including therein not more than 
9 percent serious damage of which not more than 5 percent may be decay affecting any 
portion of the head exclusive of wrapping leaves. 
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(No. 15,170) 


BEAUVAIS LTEE v. D’ARRIGO BROS. CO. OF CALIFORNIA. PACA 
Docket No. 2-2219. Decided April 2, 1973. 


F.o.b. transaction — Suitable shipping condition — Breach of warranty’ 
of — Damages — Reparation 


Where respondent breached the warranty of suitable shipping condition, 
respondent is liable to complainant for damages in the amount of 
$768.00 for which reparation is awarded. 


Archie Breaves, Montreal, Quebec, Canada, for complainant. 
Respondent pro se. 
Ronald S. Peterson, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,815.84 as damages 
arising out of the shipment in foreign commerce by rail of a car- 
load of Emperor Grapes which complainant purchased from re- 
spondent. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of the 
report of investigation was served upon complainant. Respondent 
filed an answer denying any liability. 


An oral hearing, requested by respondent, was held at Salinas, 
California, on May 15, 1972. Complainant did not appear and was 
not represented at the hearing. Respondent was represented by 


its Secretary-Treasurer. Two witnesses testified for respondent, 
and the depositions of Denis Mallette and Hubert Domouchel 
were received into eivdence. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 27 St. Louis 
Street, St. Lambert, Quebec, Canada. 





882 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 82 A.D. 881 


2. Respondent is a corporation whose address is P. O. Box 850, 
Salinas, California. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


8. On or about December 29, 1970, in the course of foreign com- 
merce, complainant by oral contract purchased from respondent 
one carload containing 1,536 twenty-six-pound lugs of Carousel 
Brand, U.S. No. 1, Table-grade Emperor Grapes, being a perish- 
able agricultural commodity, at an agreed price f.o.b. point of 
shipment in California. 


4. On or about December 30, 1970, respondent shipped in for- 
eign commerce by rail from Reedley, California, to complainant 
at St. Lambert, Quebec, Canada, in car SFRC 51216 the grapes 
called for in the contract of sale. 


5. Prior to shipment, the grapes were Federally inspected with 
the following results in relevant part: 


“Inspection point: Reedley, Calif.; Type of Conveyance: 
Mech. Refrig.; Conveyance Number: SFRC 51216; Inspec- 
tion begun: 9 a.m. Dec. 30, 1970; Inspection Completed: 
10:30 a.m. Des. 30, 1970; Name of applicant: D’Arrigo Bros. 
Co. 


“Product: Emperor Table Grapes 
“Loader’s count: 1,536 lugs 

“Markings. CAROUSEL Variety & Grade 
“Decay: One to three berries 

“Grade: U.S. No. 1, Table 


“Reasonably well-colored. Bunches and berries; Mostly large, 
many medium, few small. Defects well within tolerance. 
Meets Export Grape and Plum Act. Meets Canadian import 
requirement.” 


6. Car SFRC 51216 arrived at destination the evening of Janu- 
ary 6, 1970, and was placed for unloading the morning of January 
7, 1970. The grapes shipped in car SFRC 51216 were inspected by 
the Canada Department of Agriculture at 3:30 p.m. January 7, 
1970. The results of such inspection were in relevant part as 
follows: 


“Inspection point: Ville Le Moyne, Que.; Date: January 7-8, 
1971; Hour: 3:30 p.m. Applicant. Beauvais Ltee; Shipper: 
D’ Arrigo Bros. Company; Marks on pkgs.; Carousel (brand) 
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D’ Arrigo Bros. Co., Salinas, Cal., Produce of U.S.A.; Car or 
Truck No.: SFRC 51216; Kind: Refer; Where inspected: in 
car and applicant’s warehouse. 


“Product or Declared Variety: Emperor Grapes 
“No. and Kind of Pkgs.: 1,536 Lugs x 26 lbs. (Applicant’s 
count) 


“Temperature: Product (top): 40; Product (bottom) 42; 
Car: 38; Outside: 25; Warehouse: 38 


“Condition of Car, Load, Pkgs., & Pack: Clean, mechanical 
unit operating, loaded 6 wide by 8 high. Lugs generally in 
good condition. Properly packed. 


“Condition: Berries are mostly well-attached to capstems, 
some soft; many lugs showing some to many grapes wet: 
6% split crushed or flattened. Ranging from nil to 10%, 
average 6% decay berries. 


“Certification: Inspection requested for and certificate re- 
stricted to condition.” 


7. Complainant accepted the carload of grapes and paid the 
full purchase price to respondent prior to having the grapes in- 
spected. 


8. An informal complaint was filed on February 22, 1971, 
which was within nine months after the cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleges that the grapes in question were not in 
suitable shipping condition when shipped and that, therefore, the 
warranty of suitable shipping condition applicable in f.o.b. sales 
was breached by respondent.' It appears from the record that 
transportation services and conditions were normal and that, 
therefore, the warranty is applicable. 


Respondent attempted to prove that the subject grapes were in 
suitable shipping condition by showing that other shipments from 
the same lot were made at approximately the same time without 


1. Section 46.43(i) and (j) of the Departmment’s regulations (7 CFR 46.43(i) and (j)), 
provide a warranty in an f.o.b. sale that the commodity, at time of billing, is in a oon- 
dition which, if the shipment is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the contact destination agreed upon 
between the parties. 
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complaint from the receivers. However, there are too many vary- 
ing factors in connection with the growing, harvesting, storage 
and shipment of produce to permit the attachment of much sig- 
nificance to such evidence. 


Respondent also lays great stress upon the Federal inspection 
at shipping point which showed a very small amount of decay. 
However, the applicable warranty requires that the commodity be 
in a condition at time of billing that will assure delivery without 
abnomal deterioration at contract destination, provided the ship- 
ment is handled under normal transportation service and condi- 
tions. The fact that the subject grapes had only a small amount 
of decay at shipping point does not demonstrate that they were in 
suitable shipping condition within the terms of the warranty. The 
record reveals that the subject grapes may have been in storage 
for a long period of time. It is entirely possible that the grapes 
were nearing the end of their storage life. 


In any event, primary reliance must be placed upon the destina- 
tion inspection in determining whether there is a violation of the 
suitable shipping condition rule. The very purpose of the suitable 
shipping condition warranty is to protect the buyer against de- 
fects which are not easily discernible, or not discernible at all, at 
shipping point. PACA Docket No. 5961, 14 A.D. (1955). The 
destination inspection showed that the grapes had from 0 to 10%, 
average 6% decay, and 6% were split, crushed or flattened. We 
find this to be an abnormal degree of deterioration and that re- 
spondent breached the warranty of suitable shipping condition. 


The measure of damages for breach of warranty is the difference 
at time and place of acceptance between the value of the goods 
accepted and the value they would have had if they had been as 
warranted. See U.C.C. section 2-714(2). A market price report 
(or which we take official notice) issued by the Canada Depart- 
ment of Agriculture shows the value the grapes would have had on 
arrival January 7 and 8, 1973, if they had been as warranted. 
However, no evidence was introduced as to the value of the goods 
accepted.’ 


In the absence of such information, we will use the difference 
between the top and bottom figure of the price range for California 
Emperor grapes sold January 7 and 8 on the Montreal market, or 


2. An allegation as to the value of such goods was mede in the complaint. However, the 
complaint is not in evidence, and the allegation was denied by respondent in its answer. 
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$.50 per lug, as the basis for assessing damages. See U.C.C. sec- 
tion 2-714(1). Complainant’s damages resulting from respondent’s 
breach, therefore, amount to $768. Respondent’s failure to pay 
complainant this amount is a violation of section 2 of the Act for 
which reparation will be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation $768.00 with interest thereon at the 
rate of 8 percent per annum from February 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,171) 


GENERAL FRUIT SALES, INC. a/t/a ANTHONY A. BIANCO CoO. v. 
COSIMO RAFFONI. PACA Docket No. 2-2462. Decided April 3, 
1973. 


Failure to pay in full — Reparation 


Where respondent has failed to pay the agreed upon amount of $19,500.00 
in full, reparation for the balance due, $500.00, is awarded com- 
plainant against respondent as stated in the Order herein. 


James R. Lupino, Fresno, California, for complainant. 
Salvatore E. Aloisi, Boston, Massachusetts, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $33,295.50 in connec- 
tion with the shipment of five carloads of juice grapes in inter- 
state commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
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ent filed an answer thereto in which request was made for oral 
hearing. A hearing was held at Boston, Massachusetts, on October 
27, 1972, at which the attorneys for the parties entered for the 
record the terms of a stipulation for settlement mutually agreed 
upon. 


FINDINGS OF FACT 


1. Complainant, General Fruit Sales, Inc., also trading as An- 
thony A. Bianco Co., is a corporation whose address is 215 Four- 
teenth Street, Jersey City, New Jersey. 


2. Respondent, Cosimo Raffoni is an individual whose address 
is 4467 Washington Street, Roslindale, Massachusetts. At the time 
of the transactions involved herein, respondent was licensed under 
the Act. 


3. On or about October 13 and October 15, 1971, complainant 
sold to respondent five carloads of juice grapes for a total con- 
tract price of $33,295.50, delivered Boston Terminal Market, 
Everett, Massachusetts. 


4. During the period October 12 through October 14, 1971, 
complainant shipped to respondent grapes meeting contract re- 
quirements. Upon arrival of the shipments at destination, re- 
spondent accepted the grapes in compliance with the contracts. 


5. At the oral hearing the parties agreed to settle the dispute 
as to the amount owed by respondent paying complainant $19,500. 


Pursuant to such agreement respondent has paid complainant 
$19,000. 


6. A formal complaint was filed on December 27, 1971, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


At the hearing in Boston, Massachusetts, on October 27, 1972, 
the parties stipulated that they had mutually agreed to a settle- 
ment of their dispute and that respondent agreed to pay complain- 
ant the sum of $19,500. Respondent also agreed that should there 
be any default in payment a consent reparation award may be 
entered against him. Pursuant to the settlement, respondent has 
remitted $19,000 to complainant, but has failed to pay the balance. 
Therefore, the amount now due and owing to complainant is 
$500.00. The failure of respondent to pay complainant promptly 
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for the grapes purchased is in violation of section 2 of the Act. A 
reparation award in the amount of $500.00 should be entered in 
favor of complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $500.00, with interest thereon 
at the rate of 8 percent per annum from December 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,172) 


Scott FINKS Co., INC. v. WEST COAST PRODUCE COMPANY, INC. 
PACA Docket No. 2-2672. Decided April 3, 1973. 


Contract — Terms of — Breach of — Rejection with reasonable cause — New 
contract—Full protection agreement—Deduction covered under—Dismissal 


Where the $400-deduction by respondent is covered under agreement 
between the parties, the complaint is dismissed. 


Complainant pro se. 
Respondent pro se. 
Peter Keltch, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $400.00 in con- 
nection with two shipments of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability. 


Since the amount of damages does not exceed $3,000, the short- 
ened procedure provided in section 47.20 of the rules of practice 
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(7 C.F.R. 47.20) is applicable. Pursuant to this procedure com- 
plainant filed an opening statement, respondent filed an answer- 
ing statement and complainant filed a statement in reply. Re- 
spondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Scott Finks Co., Inc., is a corporation whose 
address is 531 Walnut Street, Room 204, Kansas City, Missouri. 


2. Respondent, West Coast Produce Co., Inc., is a corporation 
whose address is 315-318 Terminal Market, San Antonio, Texas. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


8. On or about May 12, 1971, complainant sold to respondent 
five hundred 100-lb. bags of U.S. No. 1, size A potatoes at $4.75 
per bag, delivered San Antonio, Texas, or a total contract price of 
$2,375.00. The transaction was negotiated by the McMillan Bro- 
kerage Co., Dallas, Texas. 


4. On or about May 22, 1971, complainant sold to respondent a 
second shipment of five hundred 100-lb. bags of U.S. No. 1, size A 
potatoes at $4.75 per bag, delivered San Antonio, Texas, or a total 
contract price of $2,375.00. The transaction was negotiated by 
the McMillan Brokerage Co., Dallas, Texas. 


5. The first shipment of potatoes was Federally inspected on 
May 10, 1972, at shipping point, Darby, Montana, and found to 
grade U. S. No. 1, size A. This shipment was shipped by rail to 
San Antonio, Texas, on May 12, 1972, in car number FHIX 
40966. The second shipment of potatoes was Federally inspected at 
shipping point, Darby, Montana, on May 21, 1971, and found to 
grade U.S. No. 1, size A. This shipment was sent by rail to San 
Antonio, Texas, on May 22, 1971, in car number WFEX 710382. 


6. Both shipments of potatoes were delayed in transit, with 
car FHIX 40966 arriving in San Antonio on May 29 and car 
WFEX 71032 arriving in San Antonio on June 8, 1971. Each ship- 
ment was Federally inspected in San Antonio on the respective 
date of arrival and failed to grade U. S. No. 1. Each shipment was 
rejected by respondent. 


7. Subsequent to these rejections, a new contract was entered 
into by the parties, in which respondent accepted the potatoes for 
sale for complainant’s account with “full protection” against loss. 
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8. Pursuant to this agreement respondent sold the two ship- 
ments of potatoes for $3.50 per 100-lb. bag, for a total of $3,500 
for both shipments. 


9. Respondent remitted to complainant the amount received on 
the sale of the potatoes, less $.40 per cwt. for handling and less 
$899.00 for freight charges on the first shipment and $874.21 for 
freight charges on the second shipment. 


10. On June 18, 1971, complainant notified respondent that ac- 
cording to the terms of the second agreement, respondent was not 
entitled to deduct $.40 per cwt. for handling and that respondent 
owed complainant an additional $400.00. 


11. Respondent has not remitted to complainant any part of the 
additional $400.00. 


12. Complainant filed an informal complaint on July 12, 1971, 
which was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


According to the terms of the original contracts respondent pur- 
chased from complainant one thousand 100-lb. bags of U. S. No. 1, 
size A potatoes. The failure of the potatoes to grade U. S. No. 1 
upon their arrival in San Antonio, Texas, was a breach of the de- 
livered terms of the contract on the part of the complainant and 
respondent was under no obligation to accept the shipments. 


After the potatoes were rejected by respondent a new contract 
was entered into between the parties, under which respondent 
accepted the potatoes to be sold for complainant’s account, with 
“full protection” against loss. Complainant alleges that this second 
agreement was not a new contract but a novation of the original 
contract under which respondent was liable for the full contract 
price less any provable damages resulting from a delay in transit, 
and that it did not allow respondent to deduct from the contract 
price an additional $.40 per cwt. for handling. 


The amount claimed by respondent is made up of items—un- 
loading, storage, etc.—which apparently represent legitimate ex- 
penses incurred by respondent in connection with the disposition 
of the two loads of potatoes. It is noteworthy that none of the 
claim is made up of commissions or other costs representing 
profit to respondent. We conclude, therefore, that the agreement 
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between the parties would cover the $400 deducted by respondent. 
We further conclude that complainant has failed to establish any 
violation of section 2 by respondent and that the complaint herein 
should be dismissed. 
ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,173) 


PARADISE FRUIT COMPANY, INC. v. HUMBOLDT CANNING Co., INC. 
PACA Docket No. 2-2670. Decided April 5, 1973. 


Contract — Existence of — Burden of proof — Failure to sustain — Dismissal 


Where no contract existed between the parties herein, the complaint is 
dismissed. 


Complainant pro se. 
J. D. Senter, Jr., Humboldt, Tennessee, for respondent. 
Peter Keltch, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the sum of $900.00 for the 
failure to ship a shipment of strawberries in interstate commerce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying 
liability. 

Since the amount of the damages claimed does not exceed $3,000, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 C.F.R. 47.20) is applicable. Pursuant to 
such procedure, the parties were given the opportunity to submit 
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additional evidence in support of their respective positions by 
means of verified statements. No such evidence was submitted. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Paradise Fruit Company, Inc., is a corporation 
whose address is P. O. Box “Y”, Plant City, Florida. 


2. Respondent, Humboldt Canning Co., Inc., is a corporation 
whose address is P. O. Box 367, Humboldt, Tennessee. At the 
time of the alleged transaction involved herein, respondent was 
licensed under the act. 


3. During December 1971, in the course of interstate commerce, 
negotiations were had between the parties through a broker, 
Weiss Brokerage Company, of Chicago, Illinois, relative to the 
offer of complainant to buy strawberries from respondent. No con- 
tract resulted from these negotiations. 


4, The formal complaint was filed on June 9, 1972, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


The question to be decided is whether a contract was entered 
into between complainant and respondent. On or about December 
7, 1971, respondent received from complainant’s broker an offer 
to purchase 1,500 30-pound tins of whole strawberries at 21 cents 
per pound, for a total price of $9,450. Respondent notified com- 
plainant’s broker in a letter dated December 16, 1971, that it 
would not accept complainant’s offer. On December 20, 1971, 
complainant’s broker contacted respondent on the telephone. Dur- 
ing this conversation respondent told complainant’s broker that it 
would not accept the offer to buy strawberries, but would allow 
the offer to remain open and accept it when respondent received 
either an assurance that complainant’s credit rating was good, or 
a guarantee by complainant’s broker that the strawberries would 
be paid for. Respondent never received either the assurance or the 
guarantee and no evidence was submitted to show that respondent 
agreed to accept, or did accept the offer without this information. 
It is concluded that respondent never accepted complainant’s offer 
to buy strawberries. 


Complainant has failed to sustain the burden of proof necessary 
to show that a contract was entered into between the two parties. 
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It is therefore concluded that no contract existed between com- 


plainant and respondent, and that respondent has not violated 


section 2 of the act by failure to deliver the strawberries. The 
complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,174) 


H. Y. MINAMI & SONS v. SHIPPERS SERVICE Co., INC. PACA 
Docket No. 2-2685. Decided April 10, 1973. 


Contract — Breach of — Damages — Reparation 


Where respondent, by retaining the check tendered by Midland Produce Co., 
breached the contract resulting in damages to complainant in the 
amount of said check, $116.50, reparation in that amount is awarded 
complainant against respondent. 


John R. Catlin, Los Angeles, California, for complainant. 
Respondent pro se. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion against respondent in the amount of $2,163.00 in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto, denying liability. 


Since the amount of damages claimed does not exceed $3,000.00, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 C.F.R. 47.20) is applicable. Pursuant to 
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such procedure, the parties were given the opportunity to submit 


additional evidence in support of their respective positions by 
means of verified statements. No evidence was submitted. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Yataro Minami, is an individual doing business 
as H. Y. Minami & Sons, and whose address is P. O. Box 245, 
Santa Maria, California. 


2. Respondent, Shippers Service Co., Inc., is a corporation 
whose address is 165 Denargo Market, Denver, Colorado. At the 


time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about June 22, 1971, in the course of interstate com- 
merce, complainant sold to Midland Produce Co. and Simeone 
Bros. Potato Co., both in Denver, Colorado, a split load of 840 
2-dozen size cartons of lettuce at $2.25 a carton plus $.30 cooling. 


4. The sale of the lettuce was negotiated by respondent, who 
was acting as complainant’s broker. 


5. The lettuce was shipped by truck from Santa Maria, Cali- 
fornia, on or about June 22, 1971. Upon arrival of the shipment in 
Denver, 420 cartons were accepted by Simeone Bros. Potato Co. 
and 420 cartons were accepted by Midland Produce Co. 


6. On June 28, 1971, respondent sent to Simeone Bros. Potato 
Co. invoice No. 3578, and to Midland Produce Co. invoice No. 
3577. Each invoice was for 420 cartons of lettuce at $2.25 per 
carton plus $.30 cooling. 


7. On or about August 31, 1971, Midland Produce Co. tendered 
to respondent a check for $116.50. Respondent retained the check 
and neither cashed it nor forwarded it to complainant. Respondent 
received no further payments from Midland Produce Co. Simeone 
Bros. Potato Co. made no payment at all. 


8. The informal complaint was filed on May 10, 1972, which was 
within 9 months after the cause of action herein accrued. 
CONCLUSIONS 


The question to be decided is whether respondent is liable for 
the payment of a shipment of lettuce sent in interstate commerce. 
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According to the terms of the brokerage agreement between re- 
spondent and complainant, as shown by the broker’s memorandum 
of sale dated June 22, 1971, 840 2 dozen cartons of lettuce were 
sold by complainant directly to Midland Produce Co. and Simeone 
Bros. Potato Co. in Denver, Colorado. Respondent acted as com- 
plainant’s broker in the transaction and agreed to invoice the 
buyers for complainant’s account. Section 46.28(c) of the rules (7 
C.F.R. 46.28(c)) states that an “agreement to collect from the 
buyer and remit to the seller is not a guarantee by the broker that 
the buyer will pay for the produce purchased, unless there is a 
specific agreement by the broker that he will pay if the buyer does 
not pay.” Complainant offered no evidence to show that there was 
a specific agreement by respondent that it would guarantee pay- 
ment for the lettuce, and it is concluded that respondent agreed to 
invoice the buyers only. 


The shipment, upon arrival in Colorado, was accepted by both 
buyers. On June 22, 1971, respondent invoiced each buyer for pay- 
ment for 420 cartons of lettuce at $2.25 a carton plus $.30 cooling, 
or a total invoice price of $1,071.00. Respondent received no re- 
sponse or payment from Simeone Bros. Potato Co. Subsequently, 
respondent received from Midland Produce Co. a check for $116.50 


which was dated August 31, 1971. Respondent retained the check 
in its possession, neither cashing it nor forwarding it to com- 
plainant. Respondent made additional requests for payments to 
both buyers, but received no response. 


We are of the opinion that respondent fulfilled its obligations 
to complainant in connection with this transaction in every way 
except one: It should not have retained the check for $116.50 
drawn by Midland Produce Co. but should have forwarded it to 
complainant for disposition. Clearly, such was respondent’s duty in 
accordance with the agreement made with complainant. Respond- 
ent’s failure to perform such duty was a breach of contract, and 
a violation of section 2 of the act. Since there is a presumption 
that Midland’s check would have been honored on presentation 
at its bank, respondent’s breach thus resulted in damages of 
$116.50 to complainant, for which an award of reparation should 
be granted, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $116.50, with interest thereon at 
the rate of 8 percent per annum, from October 1, 1971, until paid. 
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Copies of this order shall be served upon the parties. 


(No. 15,175) 


PARAMOUNT GROWERS, INC. v. THE AUSTER COMPANY, INC. PACA 
Docket No. 2-2651. Decided April 10, 1973. 


Contract — Requirements met at contract destination — Rejection without) 
reasonable cause — Damages — Reparation 


Where respondent rejected the oranges in issue herein without reasonable 
cause, respondent is liable to complainant for damages in the amount of 
$907.85, for which reparation is awarded. 


Complainant pro se. 
Alexander Golbus, Chicago, Illinois, for respondent. 
' James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,214.01 in con- 
nection with a shipment of oranges in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment, together with a supplement thereto, was served upon each 
of the parties. A copy of the formal complaint was served upon 
the respondent, who filed an answer thereto, denying liability to 
the complainant. 


Since the amount in controversy does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the rules of 
practice (7 C.F.R. 47.20) is applicable. Pursuant to this procedure, 
complainant filed an opening statement. Although given ample 
opportunity, respondent did not file an answering statement. 
Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Paramount Growers, Inc., is a corporation 
whose address is 215 South Browning Road, McFarland, Califor- 
nia. 


2. Respondent, The Auster Company, Inc., is a corporation 
whose address is 51 South Water Market, Chicago, Illinois. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


8. On December 15, 1971, in the course of interstate commerce, 
complainant sold to respondent 50 cartons of Freedom brand navel 
oranges, 56 size, Fancy grade, at $6.00 per carton; 100 cartons 
Silvergate brand navel oranges, 56 size, at $3.40 per carton; and 
900 cartons of Silvergate brand navel organces, 88 size, at $2.65 
per carton, or a total contract price of $3,025.00, f.0.b. McFarland, 
California. 


4. Pursuant to the contract set forth above, complainant, on 
February 16, 1971, shipped 1,050 cartons of Navel oranges from 
McFarland, California, to respondent at Chicago, Illinois, in 
Trailer No. SFTZ 500559. The shipment arrived in Chicago on or 
about December 22, 1971, where it was Federally inspected at 
2:45 p.m. on that date. The results of that inspection, in relevant 
part, are as follows: 


“Condition of equipment: Temperature controls not running. 


“Products inspected: Oranges in cartons printed ‘Freedom 
Brand’ or ‘Silver Gate’... Applicant states 1,000 cartons. 


“Condition of load: Through lengthwise and crosswise load; 
6 rows, 6 layers. 


“Temperature of product: Rear Doorway: Top 45°F., Bottom 
47°F. 


“Quality: Both lots; ... Grade defects range from 8 to 26%, 
average 17%, scars, oil spots and protruding navels. 


“Condition: Generally firm, damage by skin breakdown 
ranges from 2 to 8%, averages 5%. Decay ranges in most 
samples from 2 to 18%, in some none, average 5%, Blue Mold 
Rot in all stages, mostly advanced. 


“Grade: Fails to grade U.S. No. 1, account of grade defects. 
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“Remarks: Inspection and certificate restricted to product 
and lading in all layers of 4 stacks nearest rear doors of trail- 
er and upper 2 layers of remaining portion of load.” 


5. Following this inspection, and on the same afternoon, De- 
cember 22, respondent rejected the shipment of oranges to com- 
plainant by telegram as follows: 


“Confirming phone we rejecting SFTZ 500559 account ex- 
cessive decay per USDA inspection. We understand you 
placing van elsewhere.” Complainant’s reply wire, also sent 
to respondent on the afternoon of December 22, was as 
follows: 


“Your phoned report of inspection SFTZ 500559 not ac- 
ceptable to us. We auctioning tomorrow for your account to 
salvage potential claim.” 


6. On December 23, 1971, a second Federal inspection for con- 
dition only was made of the entire shipment of oranges at the 
Chicago Fruit Auction. The results of that inspection, in relevant 
part, are as follows: 


“Condition: ‘Freedom lot: Generally firm. Average 3% 
damage by skin breakdown. Decay ranges in most samples 
from 1 to 3 fruit per carton, in some none, average 3%. 


“ ‘Silvergate’ lot: Generally firm. Damage by skin break- 
down ranges from 1 to 12 fruit per carton (2 to 15%) aver- 
age 6%, including 1% serious damage. Decay ranges in most 
cartons, from 1 to 5 decayed fruit (2 to 6%) in some none, 
average 3%. In each lot decay is Blue Mold Rot in all stages, 
most advanced.” 


7. The oranges were sold at auction on December 23, 1971, for 
total gross proceeds of $2,942.15. 


8. The formal complaint was filed on March 4, 1972, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


In the supplemental Report of Investigation prepared by the 
Department, reference is made to the Federal inspection of De- 
cember 22, 1971, and the following observations are made: 


“It is noted [that] the inspection was made on the basis of 
U.S. No. 1 Grade and even though the inspection covered the 
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Freedom Brand lot and the Silver Gate lot, separate quality, 
condition and grade statements were not set forth in the 
Certificate on each lot. We have examined the inspector’s 
work notes from which the certificate was prepared and find 
the Freedom Brand shows a total of 85 grade defects scored 
against the U.S. No. 1 Grade. We are advised by the Inspec- 
tion Service that this lot would also grade U.S. Fancy except 
for condition. The total condition defects noted covering the 
Freedom Brand lot was 4% decay and 8% skin breakdown.” 


The Supplemental Report then refers to the Federal inspection 
of December 23: 


“This inspection was made on the basis of the individual 
brands for condition only. The Freedom lot brand showed an 
average of 3% damage by skin breakdown, with decay rang- 
ing in most samples from 1 to 3 fruit per carton, in some 
none, average 3%. The certificate shows the Silvergate Brand 
with damage by skin breakdown ranging from 1 to 12 fruit 
per carton (2 to 15%) average 6%, including 1% serious 
damage. Decay in most cartons ranged from 1 to 5 decayed 
fruit (2 to6%) in some none, average 3%.” 


The report went on to conclude: 


“It is our informal opinion that this inspection within it- 
self would show the shipment was not abnormally deterio- 
rated at the time of arrival and therefore met contract speci- 
fications.” 


The United States Standards for oranges (California and Ari- 
zona) 7 CFR 51.1091, permit the following tolerances in connec- 
tion with the U.S. Fancy, U.S. No. 1 and U.S. No. 2 grades: 


“Not more than 10 percent, by count, of the oranges in any 
lot may fail to meet the requirements relating to color. In 
addition, not more than 10 percent, by count, of the oranges 
in any lot may fail to meet the remaining requirements of the 
specified grade, but not more than one-twentieth of this 
amount, or one-half of 1 percent, shall be allowed for decay 
at shipping point: Provided, that an additional tolerance of 
21% percent, or a total of not more than 3 percent, shall be 
allowed for decay enroute or at destination.” 


In applying these tolerances to the oranges involved herein, it is 
clear from the results of the two inspections that the Freedom 
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Brand lot of oranges included in this load—and the only lot sold 
by grade—was within the tolarances permitted by the U.S. grade 
standards. Accordingly, we adopt the view expressed in the Sup- 
plemental Report of Investigation and conclude that the shipment 
met contract requirement at contract destination. 


It appears from the evidence that respondent is contending that 
its rejection was not without reasonable cause, since such rejec- 
tion was based upon the results of the Federal inspection made on 
December 22. This argument, however, carries no weight in this 
instance. The results obtained from a Federal inspection are only 
prima facie evidence in the case, and as such, must yield to evi- 
dence of greater weight. In this case, we are of the opinion that 
we must give greater weight to an inspection for condition cover- 
ing the entire load, as in the inspection of December 23, than to 
one limited to a part of such load, as was the case in the inspection 
of December 22. 


Since the shipment met contract requirements, respondent’s 
rejection was without reasonable cause and in violation of section 
2 of the act. The measure of damages in such case is the difference 
between the contract price and the market value of the goods at 
the time and place where the goods should have been accepted. 


The f.o.b. contract price of this shipment of oranges was $3,025. 
Freight charges from McFarland, California, to Chicago, Illinois, 
was $825.00. The delivered contract price of the shipment at 
Chicago was thus $3,850. The market value of the oranges, de- 
livered to Chicago, and as evidence by the resale, was $2,942.15. 
The difference between these two figures, $907.85, represents 
complainant’s damages stemming from respondent’s wrongful re- 
jection. Reparation in this amount should therefore be awarded 
to complainant against respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $907.85, with interest thereon 


at the rate of 8 percent per annum from February 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 15,176) 


ACE TOMATO Co., INC. v. TOMATOES, INC. PACA Docket No. 2- 
2402. Decided April 12, 1973. 


Contract terms — Special agreement on salvage basis — Accord and satis< 
faction — Dismissal 


Where, under the terms of the special agreement, respondent’s check was 
forwarded to and accepted by complainant, accord and satisfaction of 
the accounts was completed and no further amount is due complainant. 
The complaint is dismissed. 


John R. Catlin, Los Angeles, California, for complainant. 
Norman A. Caplan, New York, New York, for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$26,984.15 in connection with 12 piggyback vans of tomatoes ship- 
ped in interstate commerce. 


Copies of the Department’s report of investigation were served 
upon the parties. Respondent was also served with a copy of the 
formal complaint to which an answer was filed denying liability. 
The answer contained a counterclaim in which respondent alleges 
damages sustained in excess of $25,000.00 over and above the 
purchase price by reason of complainant’s breach of the suitable 
shipping condition warranty. Respondent requested an oral hear- 
ing. Complainant filed a reply to the answer and counterclaim. 


Oral hearing was held at New York, New York, on November 
28, 1972, at which respondent was represented by counsel. Com- 
plainant as also represented at the hearing. Three witnesses were 
called to testify, one for complainant and two for respondent. 
Subsequent to the hearing and upon agreement of the parties, 
the deposition testimony of a witness for the respondent was re- 
ceived in evidence. Briefs were filed by both sides. 
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FINDINGS OF FACT 


1. Complainant is a corporation, Ace Tomato Co., Inc., whose 
address is P. O. Box 1001, Tracy, California. At the time of the 
transactions involved herein, complainant was licensed under the 
act. 


2. Respondent is a corporation, Tomatoes, Inc., whose address 
is 935 East 239th Street, Bronx, New York. At the time of the 


transactions involved herein, respondent was licensed under the 
act. 


3. On or about the following dates, in the course of interstate 
commerce, and in the piggyback vans identified below, com- 
plainant sold to respondent twelve piggyback vans of tomatoes, 
each containing 930 cartons, one van, FT 732463 to be of U.S. 
No. 2 grade, the balance to be 85% U.S. No. 1 grade or better, for 
invoice prices totaling $45,787.50, f.o.b. Tracy, California: 


Date of Sale 

1970 Van No. 

9/22 FT 732463 
10/29 PFT 110627 
10/29 PFT 130405 
10/29 FT 521139 
10/30 FT 512740 
10/30 PFT 110304 
10/30 PFT 110535 
10/31 PFC 130449 
11/3 PFC 165081 
11/38 FTZ 506039 
11/4 PFC 160590 
11/4 PFC 160167 


4. Except for the agreement covering van FT 732463, the re- 
maining contracts between the parties, all of which were negoti- 
ated by complainant’s former sales manager, Roland Maness, 
with respondent’s buying broker, Isadore Seidman, and respond- 
ent’s president, Robert King, also called for respondent to pay 
the invoice prices if, in respondent’s judgment, the tomatoes ar- 
rived sound and would ripen without excessive decay, otherwise 
respondent was to dispose of the tomatoes, take a reasonable profit 
after expenses and remit the balance to complainant. 


5. Except for van FT 732463 which was shipped on September 
23, 1970, the remaining eleven vans were shipped by complainant 
from Tracy, California, to respondent on October 28, 30, 31 and 
November 4, 1970. Upon arrival of the eleven vans at destination 
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in the Bronx, New York, and after notice given of their unsatis- 
factory condition, complainant’s sales manager authorized re- 
spondent to handle the tomatoes either by repacking, by sale in 
bulk, or in any other manner respondent believed to be most ad- 
vantageous. 


6. After arrival and Federal inspection made of vans PFT 
110627 and PFT 130405, respondent offered the tomatoes for sale 
at the New York Fruit Auction but was unable to obtain a bid 
for their purchase. The tomatoes were then removed to respond- 
ent’s repacking facility and complainant’s sales manager agreed 
to accept in payment the sum of $3.00 per carton, or a total of 
$5,615.00 for the two vans. Inspection of van 110627 on Novem- 
ber 5, 1970, showed 2% decayed and 25% slightly sunken dis- 
colored areas. Van 130405 was also inspected on November 5, 
1970, and showed 2% discay and 21% slightly sunken discolored 
areas. This van was again inspected on November 10, 1970, and 
showed 9% decay and 16% sunken discolored areas. 


7. After arrival and Federal inspection made of vans FT 
512740 and FT 521139, respondent notified complainant of the 


deterioration found. Complainant’s sales manager agreed to ac- 


cept in payment the sum of $3.00 per carton on van FT 531139 
and $2.00 per carton on van FT 512740, or a total of $4,585.00 
for the two vans. Inspection of van 512740 on November 13, 1970, 
showed 7% decay and 22% sunken discolored areas, of which 
6% was serious damage. Van 521139 was inspected on November 
10, 1970, and showed 3% decay and 28% sunken discolored areas, 
of which 7% was serious damage. 


8. After arrival and Federal inspection made of van PFT 
110535, respondent sold the tomatoes to the New York Fruit 
Auction and complainant’s sales manager agreed to accept the 
net proceeds in payment, less railroad and piggy shuttle charges, 
or a total of $1,019.05. Van 110535, which consisted of two lots, 
Nos. 21 and 22, was inspected on November 12, 1970. Lot 21 
showed 13% decay, 19% discolored areas—60% U.S. No. 1; Lot 
22 showed 9% decay, 25% discolored areas—55% U.S. No. 1. 


9. After arrival and Federal inspection made of vans PFC 
130449 and PFT 110304, complainant’s sales manager agreed to 
accept in payment the sum of $3.00 per carton, or a total of 
$5,515.00 for the two vans. Inspection of van 1380449 on November 
10, 1970, showed 7% decay, 16% discolored areas—65% U.S. No. 
1. Inspection of van 110304 on November 13, 1970, showed 8% 
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decay, 22% sunken discolored areas—approximately 55% U.S. 
No. 1. 


10. After arrival and Federal inspection made of vans PFC 
165081 and FTZ 506039, the 930 cartons contained in PFC 
165081 and 7 of the cartons in FTZ 506039 were dumped with 
the approval of complainant’s sales manager who also agreed to 
accept in payment the auction sale proceeds of the 893 cartons 
remaining in FTZ 506039, less railroad, piggy shuttle and hand- 
ling charges, or a total of $707.30. Inspection of van 165081 on 
November 18, 1970, showed 13% decay, 26% sunken discolored 
areas — approximately 55% U.S. No. 1. Inspection of van 506039 
on November 16, 1970, showed 8% soft, 29% decay, 19% dis- 
colored areas — approximately 33% U.S. No. 1. 


11. After arrival and Federal inspection made of vans PFC 
160590 and PFC 160167, respondent sold the tomatoes at prices 
of 50 cents and $1.00 per carton, for a total of $1,362.00 which 
complainant’s sales manager agreed to accept in payment of the 
2 vans of tomatoes. Inspection of van 160590 on November 13, 
1970, showed 7% decay, 20% discolored areas — approximately 
55% U.S. No. 1. Inspection of van 160167 on November 16, 1970, 


showed one lot 17% soft, 31% decay, 17% sunken discolored 
areas — 30% U.S. No. 1; the second lot showed 25% soft, 27% 
decay, 16% sunken discolored areas — 30% U.S. No. 2. 


12. Complainant’s invoice prices and respondent’s remittances 
which complainant’s sales manager agreed to accept in payment 
of the 11 vans of tomatoes are in the following amounts: 


Price Respondent’s 

Invoice No. Van No. Invoice Remittance 

1374 PFT 110627 $8,870.00 $5,165.00 
PFC 130405 

1377 FT 512740 $7,110.00 $4,585.00 
FT 521139 

1381 PFC 130449 $8,970.00 $5,515.00 
PFT 110304 

1370 PFT 110535 $3,394.00 $1,019.05 

1379 PFC 165081 $7,940.00 $ 707.30 
FTZ 506039 

1383 PFC 160590 $7,261.00 $1,362.00 

PFC 160167 $43,545.00 $18,803.35 


13. On or about November 30, 1970, respondent remitted to 
complainant a check for $23,863.35. The check contained the fol- 
lowing printed notation on its face: “BY ENDORSEMENT 
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THIS CHECK WHEN PAID IS ACCEPTED IN FULL PAY- 
MENT OF THE FOLLOWING ACCOUNT”. Complainant’s in- 
voice numbers and the amounts being remitted in payment there- 
of, all as set forth in Finding 12, above, were listed immediately 
below the printed notation, together with an additional invoice 
which is not involved in this proceeding. Complainant received, 
endorsed and cashed this check in due course and has retained 
the proceeds thereof. 


14. On or about September 23, 1970, and pursuant to agree- 
ment reached between the parties that respondent was to receive 
full protection, complainant sold and shipped van FT 732463 
from Tracy, California, to respondent at North Bergen, New Jer- 
sey, for transshipment to Puerto Rico. On or about October 2, 
1970, van FT 732463 was reloaded to trailer 207478 of Sea-Land 
Service, Inc., and shipped to San Juan, Puerto Rico, where it 
arrived and was Federally inspected for condition on October 8, 
1970. The inspector certified the condition of the tomatoes as 
follows: 


“Average approximately 15% green or breakers, 25% turn- 
ing or pink, 30% light red or red. Decay ranges from 16 to 
56%, averaging 31% Gray Mold Rot in various stages, 
mostly early.” 


15. Following the consignee’s rejection of the shipment at San 
Juan, respondent resold the tomatoes from van FT 732463 and 
suffered a net loss of $899.68. The loss was reported to complain- 
ant’s sales manager who told the broker and respondent’s presi- 
dent that respondent would not have to pay the invoice on this 
shipment. 


16. Respondent incurred reasonable and necessary fees and 
expenses of $2,027 in connection with the oral hearing. 


17. An informal complaint was filed on April 23, 1971, which 
was within 9 months after the alleged causes of action herein 
accrued. 


CONCLUSIONS 


The principal issue in dispute in this proceeding concerns it- 
self with the terms of the contracts negotiated by the parties. It 
is complainant’s position that the sales here were all made on 
an f.o.b. basis, that complainant shipped tomatoes meeting con- 
tract requirements, and that at destination respondent accepted 
the shipments and thereby became liable for the agreed purchase 
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prices. In support of its position, complainant relies upon the 
broker’s memorandum of purchase and sale and complainant’s in- 
voices, all of which described the transactions as f.o.b. sales. 


Respondent claims the broker’s memorandum were issued on a 
“pro forma” basis and were to be effective only if, in respondent’s 
judgment, the tomatoes arrived sound and would ripen without 
excessive decay, otherwise respondent was to dispose of the to- 
matoes, take a reasonable profit after expenses and remit the 
balance to complainant. As to van FT 732463, respondent claims 
this shipment was purchased for delivery to Puerto Rico where 
it arrived in an abnormally deteriorated condition and was resold 
at a net loss to respondent. It is respondent’s position that com- 
plainant’s sales manager agreed to cancel the invoice price of this 
van. 


While the broker’s memorandums of sale and complainant’s 
invoices may be for consideration as evidencing the intention of 
the parties, they do not represent the entire agreement reached, 
particularly where, as here, both sides concede the existence of 
additional terms and conditions. 


The contracts between the parties were negotiated by com- 
plainant’s sales manager, Roland Maness, with respondent’s buy- 
ing broker, Isadore Seidman, and respondent’s president, Robert 
King. The testimony of all three is in substantial agreement with 
respect to the eleven vans shipped in late October and early No- 
vember 1970; that is, any tomatoes which arrived unsound or 
which did not ripen properly or showed trouble were to be 
handled by respondent to the best advantage, respondent to re- 
ceive full protection, being obligated only to remit the value of the 
tomatoes after deducting expenses and taking a reasonable 
profit. Both Maness and Seidman testified that the broker’s memo- 
randums were issued on a “pro forma” basis only, with com- 
plainant’s invoices to be paid provided the tomatoes arrived with- 
out trouble and ripened properly. 


Apart from its invoices and the broker’s memorandums of 
sale, complainant submitted no evidence whatever to challenge or 
rebut the testimony of Maness, Seidman and King, as to the 
special agreement negotiated by and between them for the hand- 
ling of the 11 vans shipped in late October and early November 
1970. Absent any such evidence, we can only conclude, as we do, 
that respondent’s version of the contractual arrangement between 
the parties should be and hereby is accepted as the correct one. 
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It appears from the record that prior to the start of the 1970 
tomato season, complainant’s sales manager contacted respond- 
ent’s Mr. King to determine whether respondent would handle 
complainant’s tomato shipments which would roll unsold or ar- 
rive with trouble and be rejected by other receivers. Respondent 
agreed to this arrangement and handled many of complainant’s 
shipments on the basis of disposing to the best advantage and 
thereafter remitting to complainant after deducting costs and a 
reasonable profit. 


It also appears from the record that toward the end of the 
1970 season, the tomatoes in question were subject to rain and 
frost. All three parties to the special agreement, Maness, Seid- 
man and King, decided that respondent would handle the to- 
matoes on a salvage basis similar to the manner in which respond- 
ent had handled complainant’s troubled shipments earlier in the 
season. Pursuant to this arrangement, and after arrival at desti- 
nation and inspection which showed serious deterioration, respond- 
ent disposed of the 11 vans of tomatoes either by use at respond- 
ent’s repacking facility, or by sale by auction, or by dumping. 
Respondent furnished prompt notice of the condition found in 
each van to Mr. Maness who approved of the disposition made 
and the prices to be remitted to complainant. 


In view of the conclusion reached below with respect to the 
check sent to complainant by respondent in payment of the 11 
vans of tomatoes, we find it unnecessary to give further consid- 
eration to other aspects of this case, including complainant’s 
claim that the vans were accorded abnormal transportation and 
the inspections at destination were not timely made. 


It is respondent’s position that complainant’s acceptance and 
deposit of the check described in Finding of Fact No. 13 consti- 
tuted a binding accord and satisfaction. We agree. This check, 
dated November 30, 1970, was tendered by respondent to com- 
plainant in the amount of $23,863.35. The check contained a list 
of complainant’s invoice numbers covering the 11 vans in ques- 
tion and alongside each number was listed the specific amount 
being remitted in payment for that particular invoice. Immedi- 
ately above the invoice numbers and the amounts being remitted, 
the following printed notation appears: 


“BY ENDORSEMENT THIS CHECK WHEN PAID IS 


ACCEPTED IN FULL PAYMENT OF THE FOLLOWING 
ACCOUNT” 
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Respondent’s check was accompanied by a statement for each of 
the 11 vans. Each statement included the invoice number, the 
van number, and the amounts being remitted in connection with 
the different sizes of the tomatoes in each van. 


Respondent’s check was received and endorsed by complainant. 
It is concluded that complainant’s cashing of this check completed 
the accord and satisfaction of the accounts listed thereon and 
there remains nothing due from respondent to complainant with 
respect thereto. Accordingly, the complaint as to these 11 vans 
of tomatoes should be dismissed. 


We next consider the twelfth and last van, FT 7322463, which 
was sold to respondent on September 22, 1970. Complainant con- 
tends the sale was made on an f.o.b. basis and refers to the brok- 
er’s memorandum of sale, the invoice, and the bill of lading, as 
showing destination to be North Bergen, New Jersey. Respond- 
ent’s Mr. King and the broker, Seidman, both testified that com- 
plainant’s sales manager agreed to van FT 732463 being shipped 
to Puerto Rico and that if the tomatoes did not arrive sound re- 
spondent could handle the van on the same basis as the troubled 
vans shipped earlier in the 1970 season. Since complainant called 
no witnesses to refute the testimony of King and Seidman, it is 
our conclusion that the contract destination for this van of to- 
matoes was San Juan, Puerto Rico. 


Van FT 732463 was shipped from California on September 23, 
1970, and arrived in Puerto Rico 15 days later in October 8, 1970, 
a normal transportation period. Federal inspection on the day of 
arrival reported decay ranging from 16 to 56%, averaging 
81% Gray Mold Rot in various stages. This abnormal deteriora- 
tion resulted in a rejection of the shipment by the consignee fol- 
lowing which respondent resold the tomatoes for a net loss of 
$899.68. Both King and Seidman testified that upon being noti- 
fied of the loss sustained by respondent, Maness told them to 
“forget about the invoice’. The record contains no evidence to 
rebut the testimony of these two respondent witnesses. Accord- 
ingly, it is concluded that respondent, by a preponderance of the 
evidence, has sustained its burden of proving that the tomatoes 
were not in suitable shipping condition and that complainant 
agreed to a cancellation of the invoice covering van FT 732463. 
The complaint as to this van should be dismissed. 


Respondent’s counterclaim requested an award of damages for 
breach of contract relative to the shipments discussed above, only 
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if we should find that the agreement between the parties was as 
alleged in the complaint. Since we have determined that the 
agreement between the parties was not as alleged in the com- 
plaint it is not necessary to consider respondent’s counterclaim. 


Pursuant to the procedure provided for in section 47.19(d) of 
the rules of practice, respondent filed a timely claim for an award 
of $2,763.00, representing fees and expenses incurred in connec- 
tion with the oral hearing. Respondent’s claim included the travel 
and expense of one witness totaling $175.00, a claim for sub- 
sistence in the amount of $68.00, and the cost of securing the 
deposition testimony of a second witness, $20.00, or total costs 
of $263.00. In addition, respondent claimed a total of $2,500.00 
as an attorney fee. Respondent’s attorney listed 40 hours time 
expended in the defense of this proceeding which included 10 
hours in preparing and securing the deposition testimony of one 
witness, 5 hours for attendance at the hearing 10 hours in re- 
search and preparation of respondent’s brief, and the balance of 
15 hours spent in preparing for the hearing. Respondent states 
that the prevailing hourly rate in New York for legal services of 
a competent attorney, knowledgeable in the field, is at least the 
rate of $75.00 per hour. 


In objecting to the attorney fee claimed by respondent, com- 
plainant states that the rules of practice do not allow expenses 
for preparation of briefs after hearing nor for depositions un- 
less they are introduced at the hearing. Complainant specifically 
objects to the fee claim for preparing the deposition of Roland 
Maness because it was not submitted at the hearing. Complain- 
ant states it would have no objection to a reasonable attorney 
fee of $250.00, based on $50.00 per hour for a 4 or 5 hour hear- 
ing. 


It is true that inadvertently the deposition of Maness was not 
introduced at the hearing by respondent. However, in a letter to 
the Presiding Officer dated December 4, 1972, complainant’s rep- 
resentative advised he would have no objection to the deposition 
of this witness being received in evidence. Under date of Decem- 
ber 6, 1972, the Presiding Officer notified both sides that the depo- 
sition of Maness was being received in evidence as part of re- 
spondent’s case and to complete the record made at the hearing. 
In these circumstances, it is our view that respondent is en- 
titled to a reasonable fee for the taking of Maness’ deposition. 
However, the portion of the fee claimed for preparation of the 
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brief will not be allowed. The act provides for the award for 
reasonable fees and expenses incurred in connection with the 
hearing. The preparation of the brief is not in connection with 
the oral hearing. 


After careful consideration of the items claimed and allowable 
hours spent we find that an attorney’s fee of $1,800, is reasonahle 
under the circumstances. In addition, respondent is entitled to 
the travel expenses claimed or $175.00. The subsistence claimed 
is in excess of the amount allowable in federal courts (see 28 
U.S.C. 1821), and therefore must be reduced to $32.00. The cost 
of $20.00 claimed in connection with the securing of the deposi- 
tion of Roland Maness should also be allowed. The total allowable 
fees and expenses is therefore $2,027. An award in that amount 
should be granted to respondent against complainant. 


ORDER 


The complaint is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $2,072, with interest thereon 
at the rate of 8% per annum from the date of this order until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,177) 


COACHELLA-IMPERIAL DISTRIBUTORS v. E. ARMATA, INC. and/or 
E. ARMATA AUCTION SALES CorP. PACA Docket No. 2-2361. 
Decided April 12, 1973. 


Contract — Modification of — Breach of — Burden of proof — Failure to 
sustain — Reparation 


Where respondent E. Armata Auction Sales Corp. failed to sustain its 
burden of proof of a breach of contract by complainant, this respondent 
is liable to complainant for the purcase price of the grapes, $5,103.54, 
and an additional amount of $352.00 for transportation costs and sub- 
sistence allowance, as stated in the Order herein. The complaint against 
E. Armata, Inc. is dismissed. 


Complainant pro se. 
Respondent pro se. 
James O’Donnell, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondents in the amount of $5,103.54 in 
connection with a transaction in interstate commerce involving a 
carload of grapes. 


A copy of the Department’s report of investigation was served 
upon the parties. Respondents were also served with a copy of 
the formal complaint, to which answer was filed denying liability 
to complainant and requesting an oral hearing. 


Oral hearing as held at New York, New York, on October 20, 
1972, at which respondents’ representative appeared and testified. 
The deposition testimony of one witness for respondents was re- 
ceived in evidence. Complainant was represented by its presi- 
dent who was the sole witness to testify in behalf of complainant. 
No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is a corporation, Coachella-Imperial Distribu- 
tors, whose address is P. O. Box 623, Coachella, California. 


2. Respondents are corporations, E. Armata, Inc., and E. Ar- 
mata Auction Sales Corp., both of which have the same address at 
Units 114-117 New York City Terminal Market, Hunts Point and 
E. Bay Avenues, Bronx, New York. At the time of the transaction 
involved herein, respondents were licensed under the Act. 


8. On or about July 10, 1971, in the course of interstate com- 
merce, complainant sold to respondent E. Armata Auction Sales 
Corp., one carload, or 1,240 lugs, of U.S. No. 1 grade Thompson 
Seedless Grapes, Mr. CID brand, at an agreed price of $7.00 per 
lug, f.0.b. Coachella, California, plus 15 cents per lug precooling 
charge and a Ryan Recorder fee of $20.00, for a total contract 
price of $8,886.00. 


4. The contract between the parties was negotiated by Sid 
Gruber of the brokerage firm, Marks-Gruber, Inc., Fresno, Cali- 
fornia, who issued a Confirmation of Sale covering this transac- 
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tion on July 12, 1971. A copy of the broker’s confirmation was 
sent to each of the parties and received by each of them without 
protest. 


5. On July 9 and 10, 1971, the 1,240 lugs of grapes received a 
joint Federal-State inspection at Coachella, California, and were 
certified as grading U.S. No. 1 Table. 


6. On July 10, 1971, complainant shipped the 1,240 lugs of 
grapes from Coachella, California, in car No. UPFE 452426, to 
respondent E. Armata, Inc., at Hunts Point, Bronx, New York. 
The car arrived at Hunts Point at 8:00 p.m. on July 16, 1971, and 
was placed at 1:10 a.m. on July 17, 1971. 


7. On July 15, 1971, in the course of a telephone conversation 
between the broker, Sid Gruber, and Complainant’s Vice Presi- 
dent and General Manager, Henry J. Reider, the latter agreed to 
have the car of grapes sold at auction provided the fruit did not 
grade U.S. No. 1 on arrival. 


8. On July 17, 1971, at 10:15 a.m., a restricted joint inspection 
was made of the grapes at Hunts Point, Bronx, New York, by the 
McCabe Inspection Service and the Railroad Perishable Inspec- 


tion Agency. The inspectors reported temperatures of 39° top and 
37° bottom with a shift in the load noted as 3” crosswise. The 
condition of the grapes was described in material part as 2% 
shattered, 1% wet and split, 2% weak and water, and 0-2%, 
average less than 1% decay. 


9. On July 20, 1971, at 9:45 p.m., a follow-up inspection of the 
grapes made by the McCabe Inspection Service showed tempera- 
tures of 48° top and 44° bottom, with a shift in the load noted as 
2” crosswise. In pertinent part, the condition of the fruit was 
certified as 3% shattered, 2-3% watery berries, 1% split and wet, 
3% flattened and browning areas, with less than 1% decay. 


10. On July 21, 1971, at 6:05 a.m., a Federal inspection was 
made of the grapes at the New York Fruit Auction in the Hunts 
Point Market, Bronx, New York. The temperature of the product 
was found to range from 51° to 55° F., with quality and condition 
certified as follows: 


“Grade defects average 5% consisting of scars. Berries gen- 
erally firmly attached to cap stems. Stems light green to turn- 
ing brown and pliable. 2 to 7% average 5% shattered berries. 
1 to 9% in most lugs, none in some, average 4% damage by 
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brown discolored berries. Decay ranges less than % of 1% 
to 7% average 3% Gray Mold Rot in all stages.” 


The grade of the berries was described as meeting quality re- 
quirement but failing to grade U.S. No. 1 table only on account 
of condition. 


11. On July 21, 1971, respondent, E. Armata Auction Sales 
Corp., resold the car of grapes at the New York Fruit Auction 
for net proceeds of $3,782.46, which sum was remitted to com- 
plainant without prejudice to the rights of either party. 


12. There is now due and owing to complainant from respond- 
ent, E. Armata Auction Sales Corp., the difference between the 
agreed contract price of the car of grapes, $8,886.00, and the 
amount paid to complainant by this respondent, $3,782.46, or the 
sum of $5,103.54, no part of which has been paid. 


13. Formal complaint was filed on October 8, 1971, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The parties are in dispute as to whether there was a modifica- 
tion of the original FOB contract terms. It is respondents’ posi- 
tion that on July 5, 1971, while the car was rolling, complainant 
authorized sale of the grapes at auction. This is denied by com- 
plainant whose general manager, Henry J. Reider, stated in a 
letter to the broker, dated August 4, 1971, that he never gave 
permission at any time to have the car sold at auction. Accord- 
ing to the broker, while talking with Reider by phone on July 15, 
1971, respondent, E. Armata Auction Sales Corp., was authorized 
to sell the grapes at auction if, at destination, the car failed to 
grade on account of condition. In his deposition, the broker test- 
ified that approval was received to have the car sold at auction 
for complainant’s account, provided the grapes did not grade U.S. 
No. 1 on arrival. 


In our view, the conflicting positions of the parties on the 
claimed modification of the original agreement must be resolved 
in favor of respondents. Gruber and Reider were the only persons 
who could provide sworn testimony on this point. Gruber’s testi- 
mony was given under oath and at a time when he made himself 
subject to cross-examination. Reider’s position is set forth in a 
self-serving letter to the broker. He was not called to testify at 
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the hearing and his deposition was not taken. The record contains 
no explanation for this omission. In our opinion, the sworn testi- 
mony of the broker is more credible and entitled to greater weight 
than statements made informally such as Reider’s letter to the 
broker. It is concluded, therefore, that the original contract be- 
tween the parties was modified to the extent that on July 15, 1971, 
complainant agreed to have E. Armata Auction Sales Corp. sell 
the grapes at auction provided they were not of U.S. No. 1 grade 
upon arrival at destination. 


We next consider whether the grapes met grade requirements 
on arrival of the car at the destination specified in the contract. 
The record shows that such destination was the New York Fruit 
Auction in the New York City Terminal Market, Hunts Point, 
Bronx, New York. Respondents’ representative, Frank Squillante, 
testified that the car arrived at the auction terminal on July 20, 
1971. On the following morning, July 21, 1971, the grapes were 
Federally inspected on the auction floor and failed to grade U.S. 
No. 1 only on account of condition. From the foregoing, it would 
appear that there was a breach of the contract, as modified on 
July 15, 1971, on the part of the complainant. However, other 
significant evidence of record, as discussed hereafter, clearly 
establishes that complainant was not guilty of a breach. 


The car of grapes was shipped from Coachella, California, on 
July 10, 1971, and was billed to respondent, E. Armata, Inc., 
Bronx, New York. The bill of lading destination is shown as 
Hunts Point, Bronx, New York, with final routing shown as 
Hunts Point, care of “N.Y. AUCTION”. As indicated in Finding 
6, the car arrived Hunts Point at 8:00 p.m. on July 16, 1971, and 
was placed at 1:10 a.m. on July 17, 1971. The first of McCabe’s 
two inspections was made at Hunts Point on July 17, 1971, at 
10:15 a.m. at which time the grapes were found to contain less 
than 1% decay. 


Federal inspection was made on the auction floor at 6:05 a.m. 
on July 21, 1971, or some 414 days after arrival of the car at 
Hunts Point. This abnormal delay in having Federal inspection is 
explained in respondents’ answer, as being due to erroneous bill- 
ing by complainant to E. Armata, Inc., instead of E. Armata Auc- 
tion Sales, as instructed by the broker. We find no merit in this 
explanation and we are disposed to agree with respondents’ testi- 
mony that the claimed erroneous billing is a “trivial” matter and 
of little consequence. 
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To begin with, both respondents have the same mailing address, 
both occupy the same space in the New York City Terminal 
Market, and the principal officer of both firms is Peter J. Armata 
who signed the answer as president of each corporation. Since 
the names of both corporations begin with “E. Armata”, it is 
understandable that there might be some error in the broker’s 
shipping instructions to complainant. By way of illustration, and 
as evidence that the broker could well have furnished complainant 
with incorrect or inaccurate billing instructions, we find the 
broker’s Confirmation of Sale shows (a) the buyer to be “E. Ar- 
mata Sales” and not E. Armata Auction Sales Corp., and (b) the 
final routing as “HUNTS PT” rather than New York Fruit 
Auction. 


Respondents were on notice that the car had been shipped on 
July 10, 1971, with arrival anticipated over the weekend begin- 
ning Friday, June 16, 1971. This is evidenced by the fact that re- 
spondent, E. Armata Auction Sales Corp., had ordered the car 
for the auction sale of Monday, July 19, 1971. According to re- 
spondents, it was not until the afternoon of July 19, 1971, that 
they were first informed by the railroad that the car had been 
placed on the team track at Hunts Point in the name of E. Ar- 
mata, Inc., and that they then instructed the carrier to change 
the consignee’s name to E. Armata Auction Sales and place the 
car in the Auction Section of Hunts Point where it arrived on 
July 20, 1971. 


In view of the similarity in corporate names, each of which 
begins with “E. Armata”, and with knowledge that the car was 
due to arrive on or about July 16, 1971, it seems to us that re- 
spondents were negligent in failing to check with the carrier on 
the morning of July 17, at which time the car was in place on the 
Hunts Point team track in the name of E. Armata, Inc. We have 
no doubt that a simple, routine inquiry of the carrier would have 
disclosed the car’s location in sufficient time for the grapes to be 
available for the auction of July 19, 1971. In any event, and apart 
from any duty or obligation to inquire on the part of respondents, 
we are satisfied that any erroneous billing of the car resulted 
from inaccurate shipping instructions furnished by the broker 
rather than through any fault of complainant, and it is so con- 
cluded. 


Since respondent, E. Armata Auction Sales Corp., must assume 
responsibility for the car’s delay at the auction section of the 
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Hunts Point Market, it must also assume liability for failure to 
obtain Federal inspection of the shipment. In the circumstances 
of this case, we can only conclude that the Federal inspection on 
July 21, 1971, is of little value and unacceptable to evidence ar- 
rival condition of grapes. 


By its actions in selling the car of grapes, respondent, E. Ar- 
mata Auction Sales Corp., is deemed to have accepted the fruit 
and to have become liable to complainant for the purchase price 
thereof, less any damages sustained by this respondent as a result 
of the breach of contract by complainant. O’Donnell Fruit Com- 
pany v. Mercurio, 18 A.D. 1173. The burden, however, of proving 
both the breach and the damages by a preponderance of the evi- 
dence rests upon respondent, E. Armata Auction Sales Corp. 
Moritz v. Tannous, 21 A.D. 158. 


As concluded above, respondent, E. Armata Auction Sales Corp., 
has failed to prove by a preponderance of the evidence any breach 
of contract by complainant. Accordingly, the failure of E. Ar- 
mata Auction Sales Corp. to pay complainant the balance of the 
agreed purchase price, $5,103.54, is in violation of section 2 of the 
Act. Reparation should be awarded complainant in that amount, 
with interest. The complaint as to respondent, E. Armata, Inc., 
should be dismissed. 


Pursuant to the procedure provided for in section 47.19(d) of 
the rules of practice (7 CFR 47.19(d)), complainant filed a claim 
for an award of $1,541.00 to cover fees and expenses incurred in 
connection with the oral hearing. Respondent objected to the 
allocation of all the items claimed. Complainant filed a reply to 
respondent’s objections. 


Section 47.19(d) (3) of the rules of practice provides that a 
claim for fees and expenses shall be in the form of a written item- 
ized statement of the facts and expenses claimed, which shall in- 
clude an explanation of how each item was computed, to which 
there shall be attached an affidavit that each such item is correct 
and has been necessarily incurred in connection with the oral hear- 
ing in the proceeding and that the services for which fees are 
claimed were actually and necessarily performed. 


Complainant’s claim for fees and expenses, filed on November 
6, 1972, is defective in that it fails to include an explanation of 
how each item of fees and expenses was computed and it was not 
accompanied by the required supporting affidavit. Therefore the 
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full amount of fees and expenses requested cannot be allowed. 
(See Wileman Bros. and Elliott, Inc. v. E. Armata Sales Corp., 
PACA Docket No. 2-2412, 32 A.D. ———————.) However, the 
record shows that transportation costs in the amount of $336.00 
were incurred. The record also supports the allowance of sub- 
sistence in the amount of $16.00. However, the record does not 
support the allowance of an attorney’s fee. The total allowable 
expenses are therefore $352.00. An award in this amount should 
be made to complainant against respondent. 


ORDER 


Within 30 days from the date of this order, respondent, E. Ar- 
mata Auction Sales Corp., shall pay to complainant, as reparation, 
$5,103.54, with interest thereon at the rate of 8 percent per annum 
from August 1, 1971, until paid. This respondent shall also pay to 
complainant, within such time, as additional reparation, the sum 
of $352.00, with interest thereon at the rate of 8% per annum 
from the date of this order until paid. 


The complaint as to respondent, E. Armata, Inc., is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,178) 


INTER HARVEST, INC. v. AFFILIATED FOOD DISTRIBUTORS, INC. 
Paca Docket No. 2-2730. Decided April 13, 1973. 


F.o.b. sale — Contractual liability of party bearing risk of loss — Strike at 
destination point — Failure to direct delivery to alternative loading dock — 
Consignment to third party — Purchase price — Failure to pay — Reparation 


In an f.o.b. sale where complainant fully performed its contractual duties 
and where, under the circumstances at point of delivery, the lettuce 
was consigned to a third party which paid the freight charges thereon, 
respondent’s obligation to complainant was not altered, respondent is 
liable to complainant for the purchase price of the lettuce, $573.50, 
for which reparation is awarded. 


John R. Catlin, Los Angeles, California, for complainant. 
Respondent pro se. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks a 
reparation award against respondent in the amount of $573.50 
in connection with the sale of a trucklot of lettuce in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer there- 
to, denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules 
of practice (7 C.F.R. 47.20) is applicable. Pursuant to this pro- 
cedure complainant filed an opening statement. Although given 
ample opportunity, respondent did not file an answering state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Inter Harvest, Inc., whose ad- 
dress is P. O. Box 2115, Salinas, California. 


2. Respondent is a corporation, Affiliated Food Distributors, 
Inc., whose address is Philo Street and North Keyser Avenue, 
Scranton, Pennsylvania. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. On May 2, 1972, in the course of interstate commerce, com- 
plainant sold to respondent by oral contract, 370 cartons of King 
Pin lettuce, grade U.S. No. 1, f.o.b. Salinas, California, for a 
total purchase price of $573.50. The contract was negotiated by 
Servico, Inc., a brokerage firm located in San Francisco, Cali- 
fornia, which issued a memorandum of sale correctly setting 
forth the corttract terms. 


4. On the same date, complainant shipped from loading point, 
Salinas, California, to respondent in Scranton, Pennsylvania, via 
Heflin — Hoot Truck Brokers, 370 cartons of lettuce of the kind, 
size, and quality called for by the terms of sale. 


5. On May 3, 1972, respondent notified complainant that, due 
to local Teamster’s strike at respondent’s place of business, it 
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wished to cancel the order. Complainant refused to cancel the 
contract. 


6. Upon arrival at point of destination, Scranton, Pennsyl- 
vania, the truck driver refused to cross the picket lines, though 
respondent stood ready to accept and offered police protection. 
Consequently the truck broker delivered the lettuce to Norristown 
Wholesale Grocery in Norristown, Pennsylvania, which accepted 
the lettuce for the account of Heflin-Hoot Truck Brokers. Norris- 
town Wholesale Grocery subsequently sold the lettuce and paid 
the truck broker $777.00 which was the freight charge on the 
lettuce. 


7. The formal complaint was filed on September 7, 1972, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties as to the terms of 
sale or as to the contract price. The issue to be resolved is whether 
respondent is liable on the contract as the party bearing the risk 
of loss under an f.o.b. sale, or whether this is a situation where 
performance has been made commercially impracticable so as to 
excuse respondent from its contractual liability. 


The Department has held that where a shipping strike has 
made the agreed manner of delivery commercially impracticable, 
but a commercially reasonable substitute is available, the seller 
is under a duty to tender such substitute performance and the 
buyer must accept such. Uniform Commercial Code section 2- 
614(1) ; Caruso-Rinella — Battaglia Co., Inc. v. Delano Corp. of 
America, 25 A.D. 1028, 1031. 


However, in the Delano proceeding, the Department was con- 
sidering a situation in which neither party had undertaken per- 
formance and it was apparent that any attempt by the seller to 
deliver the goods at the place called for by the contract would 
be futile in the face of the on-going shipping strike. This is not 
the situation before us in this proceeding. Complainant had un- 
dertaken performance, by loading the goods on board the truck 
and shipping on May 2, 1972. It did not learn of the existence of 
the strike until the following day. Under these circumstances, it 
would be an unfair burden upon complaint to hold it to a duty of 
tendering a commercially reasonable substitute performance. This 
was an f.o.b. sale. As such, respondent bore the risk of any dam- 
age or delay in transit not caused by complainant. Upon arrival, 
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respondent could have directed delivery to an alternative load- 
ing dock, if such was available. Respondent did not choose to do 
so, and the truck broker consigned the goods to a third party 
but this did not alter respondent’s obligation to complainant, 
which had fully performed its contractual duties. 


For the above mentioned reasons, we conclude that respond- 
ent’s failure to pay to complainant the purchase price of $573.50 
was a breach of contract and in violation of section 2 of the act. 
Reparation should be awarded to complainant in that amount, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $573.50, with interest thereon 
at the rate of 8 percent per annum from June 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,179) 


PEARL GRANGE FRUIT EXCHANGE, INC. v. GLOBE PRODUCTS COM- 
PANY, INC. PACA Docket No. 2-2484. Decided April 13, 1973. 


Arbitration agreement — Not a bar in reparation proceedings under the Act 
— Motion to stay properly denied 


Where respondent’s defense with respect to the arbitration agreement is 
without merit, respondent’s motion to stay the proceedings or to dismiss 
the complaint herein was properly denied. 


Contract — Breach of — Burden of proof — Failure to sustain — Reparation 


Where respondent failed to sustain its burden of proof of breach of contract 
by complainant with resulting damages, respondent is liable to com- 
plainant for the balance of the purchase price of the cherries in the 
amount of $6,000.00 for which reparation is awarded, plus an addi- 
tional reparation award of $715.80 for attorneys fees and expenses in 
connection with the oral hearing. 


LeRoy W. Gudgeon, Chicago, Illinois, for complainant. 
Robert M. Rubenstein, New York, New York, for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award for reparation against respondent in the amount of 
$6,000.00 in connection with a transaction in interstate commerce 
involving 11,000 tins of frozen cherries. 


Copies of the Department’s report of investigation were served 
upon complainant’s attorney and respondent. Respondent was al- 
so served with a copy of the formal complaint to which an answer 
was filed denying liability. The answer contained two affirmative 
defenses. In the first defense, respondent avers that the contract 
called for arbitration as the exclusive method of settling any 
dispute or claim arising under the contract. In the second de- 
fense, respondent alleges a breach of the implied warranty of fit- 
ness for intended use. Respondent requested an oral hearing. 


On February 2, 1972, respondent filed a motion to stay all fur- 
ther proceedings and to dismiss the complaint on the ground that 
the contract between the parties provided for settlement of any 
claim arising out of the contract by arbitration. On May 22, 1972, 
respondent’s motion was denied by the presiding officer on the 
ground that there was a dispute as to whether the arbitration 
clause was an agreed term of the contract. 


Oral hearing was held at New York, New York, on August 23, 
1972. Both parties were represented by counsel. Five witnesses 
were called to testify; two for complainant and three for respond- 
ent. Briefs were filed by both sides. 


FINDINGS OF FACT 


1. Complainant is a corporation, Pearl Grange Fruit Exchange, 
Inc., whose address is 3405 Winchell Avenue, Kalamazoo, Michi- 
gan. 


2. Respondent is a corporation, Globe Products Company, Inc., 
whose address is 55 Webro Road, Clifton, New Jersey. At the 


time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about July 16, 1971, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 11,000 
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thirty-pound tins of frozen red sour pitted cherries, 5 #1, USDA 
Grade “A”, 1971 pack and crop, at an agreed price of 1814 cents 
per pound, or a total purchase price of $61,050.00, f.o.b. Benton 
Harbor, Michigan, terms net cash, to be shipped in three rail cars. 


4. The contract between the parties was negotiated by a broker, 
John J. Antun Corp., located at Fort Lee, New Jersey. A copy of 
the broker’s Sold Note No. 6970 dated July 16, 1971, was sent to 
each of the parties. 


5. On July 19, 20, and 26, 1971, the cherries involved herein 
were federally inspected at complainant’s cold storage facility 
located in Benton Harbor, Michigan, and certified as being of U.S. 
Grade A or U.S. Fancy and having an average score ranging be- 
tween 92 and 94 points. 


6. During July and August, 1971, complainant shipped the 
11,000 tins of frozen cherries from Benton Harbor, Michigan, to 
respondent at Clifton, New Jersey, in the quantities described 
below and in the three rail cars identified as follows: 


Date of Shipment Car No. Quantity Shipped 


July 27, 1971 FGCX 11160 3,800 tins 

July 29, 1971 FGCX 11098 3,500 tins 

August 7, 1971 FGCX 12431 3,700 tins 
11,000 


7. On August 11, 1971, after arrival and unloading of the three 
cars of cherries at destination, respondent notified complainant 
by telephone and letter of an excessive number of pits found 
while running the cherries out of Code 195 (referred to hereafter 
as “Lot 195”) unloaded from car FGCX 11098. 


8. On August 11, 1971, respondent transferred the unused 
portion of Lot 195 (851 tins) to the cold storage facilities of the 
Harborside Terminal Management Company at Jersey City, New 
Jersey. 


9. On August 18, 1971, a USDA processed foods inspector, John 
J. Battista, went to the Harborside Terminal cold storage and 
withdrew 13 sample tins from Lot 195 for an inspection restricted 
to freedom from pits only. The inspector certified the cherries to 


10. On August 22, 1971, and at respondent’s request, Sidney 
Kahan, Chief Chemist, Fitelson Laboratories, Inc., New York, 
New York, examined 15 sample tins taken from Lot 195 at the 
be U.S. Grade A, having a score of 19 points. 
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Harborside Terminal cold storage for free floating pits and pit 
fragments. On August 23, 1971, Mr. Kahan issued a report of his 
analysis which contained the following findings: 


No. Free Pits No. Free Pits No. Pitts in 
Sample In Can Fragments 40 Oz. Cherries 


ne 


omMnaarh wonder 


tn 
— no 
NrFNrF OF OrFrHNOrF Oo 


(fragments) 


CONF OCOOFOCOF OF ORF DD 
Ke De ee OOF CO te tS tS 


11. Complainant’s invoices to respondent for the purchase price 
of the three cans of cherries totaled $61,050.00. Respondent paid 
complainant $55,050.00, leaving an unpaid balance of $6,000.00. 


12. On August 26, 1971, respondent sent complainant, through 
the broker, an accounting to show the loss and expenses incurred 
in the handling and storage of the 851 tins of cherries from Lot 
195 (FGCX 11098), totaling $5,832.59. The accounting was ac- 
companied by respondent’s check for $167.41, representing the 
difference between the $6,000.00 balance referred to above in 
Finding 11 and respondent’s accounting figure of $5,832.59. 
Neither the check for $167.41 nor the proceeds thereof were ever 
received by complainant. 


18. There is now due and owing to complainant from respond- 
ent the difference between the agreed price of the cherries, 
$61,050.00, and the amount paid by respondent, $55,050.00, or the 
sum of $6,000.00, no part of which has been paid. 


14. Complainant incurred reasonable and necessary fees and 
expenses of $727.80 in connection with the oral hearing. 


15. Formal complaint was filed on December 27, 1971, which 
was within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


At the outset of the hearing, counsel for the respondent re- 
newed his motion to either dismiss the complaint or to stay fur- 
ther proceedings on the ground that the contract between the 
parties called for arbitration of any claim arising out of the con- 
tract. In support of this motion, respondent relies upon the word- 
ing of the broker’s Sold Note which provided for arbitration of 
any controversy arising out of the transaction. 


While it is clear from the record that the arbitration clause in 
question was not part of any written contract signed by the 
parties, and notwithstanding that the Sold Note is merely evi- 
dence of the agreement between the parties, it is our view that in 
the circumstances of this case, the parties agreed to submit to 
arbitration. 


To begin with, the provision for arbitration appears in dark, 
bold print on the face of the Sold Note, a copy of which was re- 
ceived by complainant without objection and which reads in perti- 
nent part as follows: 


“Any controversy or claim arising out of or relating to this 
contract or the breach thereof shall be settled by arbitration 
. . . This memorandum shall be subordinate to more formal 
contract when and if such contract is executed. Jn the absence 
of such contract this memo represents the contract of the 
parties.” [Emphasis supplied]. 


At the hearing, complainant’s president, Harold D. Schrier, 
testified as to the terms of the contract, including commodity, 
quantity, grade, f.o.b. and net cash terms, as well as manner of 
shipment. At no time, however, did this witness take exception to 
or deny that the arbitration clause was part of the agreement. 
Although on several months notice of respondent’s affirmative 
defense as alleged in the answer filed on February 14, 1972, care- 
ful examination of the entire testimony of this witness fails to 
disclose any statement to negate or otherwise disavow respond- 
ent’s claim that the contract called for arbitration. Such silence 
with respect to a claimed material provision of the agreement is 
for consideration in determining whether the parties agreed to 
submit to arbitration. 


The broker, John Antun, would have been the best witness to 
testify on this question of arbitration. Among other things, he 
could have provided information as to whether the standard form 
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of Sold Note used in this transaction was issued by him in all in- 
stances regardless of whether the parties agreed to arbitration or 
not. He could also have shed light on whether the question of 
arbitration or the inclusion of an arbitration clause was ever dis- 
cussed with Mr. Schrier prior to issuance of the Sold Note in- 
volved herein. While either side could have arranged for the 
broker’s testimony, it seems to us that it would have been more 
in its interest for complainant to have called its own acknowl- 
edged broker as a witness. From the record before us, we are satis- 
fied that the contract between the parties called for submission of 
their dispute to arbitration, and it is so concluded. 


We now come to the question of whether the agreement to arbi- 
trate entitles respondent to a stay in these proceedings or to dis- 
missal of the complaint. In our view, it does not. In past decisions 
we have held that an executory agreement, such as the arbitration 
provision here, is no bar in a reparation proceeding under the act. 
Anonymous, 9 A.D. 1252; Sunshine Packing Corp. v. K. B. Frosted 
Foods Co., 16 A.D. 574; Frank S. Oliver & Son v. Edward Boker, 
Inc., 17 A.D. 868. This rule is not changed by the authorities and 
cases cited by respondent at the hearing and in its brief, including 
the reference to the Federal Arbitration Act, (9 U.S.C. 1 et seq.), 
which is designed to encourage arbitration. Our position, which 


remains unchanged, was first set forth in Anonymous, 9 A.D. 1252, 
1257, as follows: 


“At most, an executory agreement to submit to arbitration 
whatever disputes may arise out of a transaction in inter- 
state commerce, gives a party, upon application, a right to a 
stay in the proceedings of a Federal court, until such time as 
arbitration may be had. In no event is a party entitled to a 
dismissal such as is requested by respondent in this case. We 
have no authority to deny complainant this forum on the 
ground that complainant is bound by an executory agree- 
ment to submit to arbitration.” 


It is concluded, therefore, that respondent’s defense with re- 
spect to the arbitration agreement contained in the Sold Note is 
without merit and that respondent’s motion to stay the proceed- 
ings or to dismiss the complaint was properly denied by the pre- 
siding officer. 


Respondent’s answer alleges a breach of contract on complain- 
ant’s part in that the cherries received were not suitable for use 
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in the manufacture of pie fillings because they contained exces- 
sive pits and pit fragments. It is respondent’s position that com- 
plainant breached an implied warranty of fitness for intended 
use, which use was known to complainant. Complainant denied 
knowledge of respondent’s intended use of the fruit and offered 
testimony and related documents to support its claim that the 
cherries delivered to respondent met contract terms in all respects. 


There is no dispute that upon arrival at destination in Clifton, 
New Jersey, respondent unloaded the three cars of cherries. This 
act of unloading constituted an acceptance of the shipments. 
Having accepted the cherries, respondent became liable for the 
purchase price, less the damages resulting from any breach by 
complainants. The burden of proving both the breach and damages 


by a preponderance of the evidence rested upon respondent. 


The only portion of the cherries in dispute, and which formed 
the subject of the deduction made in respondent’s accounting to 
complainant, is the 851 tins from Lot 195 which respondent trans- 
ferred to the Harborside Terminal storage after unloading from 
car FGCX 11098. At shipping point, Lot 195 was Federally in- 
spected on July 20, 1971, and certified to be U.S. Grade A or U.S. 
Fancy with a freedom from pits score of 20 points. On August 
18, 1971, a Federal inspector examined 13 sample tins of the 
cherries taken from Lot 195 stored at the Harborside Terminal 
facility. This inspection was restricted to freedom from pits only. 
The cherries were found to be of U.S. Grade A, with a freedom 
from pits score of 19 points. 


These two Federal inspections of Lot 195 evidence compliance 
with contract terms, and, in particular, the factor governing 
freedom from pits. Such evidence has a very strong bearing on 
the weight to be given the findings of the chemist from Fitelson 
Laboratories. On August 22, 1971, the chemist examined 15 sam- 
ple tins from Lot 195 for free floating pits and pit fragments. The 
laboratory results are shown in Finding 10, above, and from this it 
appears that the chemist found 228 pits in one sample and 18 in 
another. The presence of such an excessive quantity of pits in 
these two samples was not accounted for and remains unexplain- 
ed of record. According to the chemist, taken as an entity, the 
fifteen-can sample would not be of U.S. Grade A. 


In our view, respondent’s evidence to establish a breach of con- 
tract in the form of excessive pits is insufficient to overcome the 
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Federal inspections made at shipping point and destination, both 
of which show a freedom from pits score which clearly supports 
a certification of U.S. Grade A or U.S. Fancy on that particular 
factor. It is concluded, therefore, that respondent has failed to 
sustain its burden of proving a breach by a preponderance of the 
evidence. Accordingly, the failure of respondent to pay complain- 
ant the balance of the purchase price, $6,000.00, is in violation of 
section 2 of the act. Reparation should be awarded complainant 
in that amount, with interest. 


In passing, we wish to point out that even if respondent had 
established a breach of contract, there was a failure to prove any 
damages sustained by reason of the claimed breach. 


Pursuant to the procedure provided for in section 47.19(d) of 
the rules of practice (7 CFR 4719(d)), complainant filed a timely 
claim for an award of $727.80, representing fees and expenses in- 
curred in connection with the oral hearing. Respondent objected 
to the allowance of all the items claimed on the ground that the 
provisions of section 47.19(d) did not become effective until a 
date subsequent to the filing of the formal complaint and the 
answer thereto. We find no merit to this objection. The section 
specifically refers to fees and expenses incurred in connection 
with the oral hearing which, in this case, was held on August 23, 
1972, or some three months after the section became effective on 
May 6, 1972. Complainant’s claim in the amount of $728.80 in- 
cluded the amount of $28 claimed as subsistance for complainant’s 
attorney. This amount should be reduced to $16 in conformance 
with the amount allowed by statute for subsistance for witnesses 
in Federal courts. We find the amount of $715.80 to be reasonable 
and necessarily incurred in connection with the oral hearing. An 
award in that amount should be granted complainant against re- 
spondent. 


In the formal complaint, a charge is asserted of 1 percent per 
month on the unpaid balance from July 17, 1971. It is claimed that 
this charge was not paid 30 days from the dates of the invoices. 
At the hearing, it was complainant’s testimony that the 1 percent 
charge became effective five days after the dates of the invoices. 


Complainant’s two invoices, which are dated July 17 and July 
27, 1971, show terms as “Net 5 Days”, and each contains the 
following printed provisions in the upper right-hand corner: 


“1. Net cash on receipt of invoice. 
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“2. 1% per month on any purchase if the account is not paid 
30 days from date of invoice.” 


These quoted provisions do not appear in the broker’s Sold Note 
which shows the terms to be “Net Cash” only, without any refer- 
ence whatever to a 1 percent charge if the account was not paid 
in 80 days. Here again, as in the case of the disputed arbitration 
question, the broker would have been the best witness to testify on 
contract terms. As pointed out earlier, the broker was not called 
to testify, nor was his testimony taken by deposition. In the ab- 
sence of such tesimony, we can only conclude, as we do, that 
complainant’s invoices amount to nothing more than self-serving 
declarations and that complainant’s claim for a 1 percent interest 
charge should be and hereby is denied. 


ORDER 


Within 30 days from this order, respondent shall pay to com- 
plainant, as reparation, $6,000.00 with interest thereon at the 
rate of 8 percent per annum from September 1, 1971, until paid. 
Respondent shall also pay to complainant, within such time, as 
additional reparation, $715.80, with interest thereon at the rate 
of 8% per annum from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,180) 


WILEMAN Bros. & ELLIOTT, INC. v. E. ARMATA AUCTION SALES 
Corp. PACA Docket No. 2-2412. Decided April 13, 1973. 


Purchase price — Adjustment of — Failure to pay —Reparation 


Where respondent failed to pay in full the adjusted purchase price agreed 
upon by the parties, respondent is liable to complainant for the bal- 
ance due thereon of $5,089.31 and an additional amount of $500.00 for 
attorney’s fees in connection with the oral hearing, as stated in the 
Order herein. 


David Seskind, New York, New York, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $5,089.31 in 
connection with a transaction in interstate commerce involving 
three piggy-back vans of plums. 


A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying liability to 
complainant and requesting an oral hearing. 


An oral hearing was held at New York, New York, on November 
3, 1972. Complainant was represented at the hearing by counsel 
who presented the oral testimony of one complainant witness. 
Counsel also offered the deposition testimony of another com- 
plainant witness which was received in evidence. Respondent’s 
representative was the only witness to appear and testify for re- 
spondent. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is a corporation, Wileman Bros. & Elliott, Inc., 
whose address is P. O. Box 308, Cutler, California. 


2. Respondent is a corporation, E. Armata Auction Sales Corp., 
whose address is Units 114-117, New York City Terminal Market, 
Hunts Point and East Bay Avenues, Bronx, New York. At the 
time of the transactions involved herein, respondent was licensed 
under the Act. 


8. On or about July 23 and 26, 1971, in the course of interstate 
commerce and by oral contracts, complainant sold to respondent 
three rolling piggyback loads, each containing 1,350 crates of El- 
dorado plums, U.S. No. 1 grade, at an agreed contract price of 
$4.25 per crate, f.o.b. Cutler, California, plus 15 cents per crate 
precooling and Ryan Recorder charges totaling $60.00, for a total 
contract price of $17,880.00. 


4. The contracts between the parties were negotiated by Martin 
Selinger of the brokerage firm, William H. Kopke, Jr., Inc., Bronx, 
New York, who executed and sent to each of the parties copies of 
two Brokers Memorandum of Sale. 
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5. On July 15 and 16, 1971, the 4,050 crates of plums here in- 
volved received Federal-State inspection at Cutler, California, and 
were certified as grading U.S. No. 1. 


6. On July 21, 1971, complainant shipped 1,350 crates of Eldo- 
rado plums in piggyback trailer SFTZ 504003 from Cutler, Cali- 
fornia, consigned to the broker, William H. Kopke, Jr., Inc., at 
New York, New York. The trailer arrived at the piggyback yards 
of the Penn Central Railroad in North Bergen, New Jersey, on 
Thursday morning, July 30, 1971. On or about August 2, 1971, the 
trailer arrived at contract destination in the New York City Term- 
inal Market, Bronx, New York. Respondent was notified of arrival 
at 10:15 a.m. on August 2, 1971. 


7. Trailer SFTZ 504003 was jointly inspected by McCabe In- 
spection Service, Inc., (McCabe), and the Railroad Perishable In- 
spection Agency (RPIA), at 9:05 p.m. on August 2, 1971, at the 
New York Fruit Auction Terminal, Bronx, New York. The in- 
spectors found temperatures of 46° top — 44° bottom, with a 
shift in the load lengthwise of 14”. In pertinent part, condition 
was described as follows: 


“Medium to average 75% dark red, 6% scars. Average 50% 
yellow, balance yellowing color. 50% firm ripe, 3% soft, 
balance firm. 0-4% average 1% decay, Brown Rot. Average 
6% with flattened and bruised areas.” 


8. On August 3, 1971, at 6:10 a.m., Federal inspection was 
made of the contents of trailer SFTZ 504003 on the floor of the 
New York Fruit Auction Terminal, at which time the temperature 
of the plums was found to range from 59° to 67°F. Quality, con- 
dition and grade were certified as follows: 


“Quality and Condition: Grade defects average 5% consist- 
ing of scars and mechanical damage. Mostly ripe, some firm 
ripe. Range 2 to 18% in most samples, none in many, average 
7% soft. Medium to dark reddish purple color. Average 1% 
decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, only account of condition.” 


9. On July 24, 1971, complainant shipped 1,350 crates of El- 
dorado plums in each of two piggyback trailers, SFTZ 500594 and 
SFTZ 504495, from Cutler, California, consigned to the broker, 
William H. Kopke, Jr., at New York, New York. On July 26, 1971, 
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the two trailers were diverted to respondent at the New York 
City Terminal Market, Bronx, New York. The trailers arrived at 
the piggyback yards of the Penn Central Railroad in North Berg- 
en, New Jersey, on or about Saturday, July 31, 1971. 


10. On August 3, 1971, and while still located at the piggyback 
yards in North Bergen, New Jersey, trailers SFTZ 500594 and 
SFTZ 504495 received a restricted Federal inspection which 
showed product temperatures, respectively, as 38° top — 38° 
bottom and 38° top — 39° bottom. The plums were described in 
both trailers as meeting quality requirements but failing to grade 
U.S. No. 1 only on account of condition which was certified as 
follows: 


Trailer SFTZ 500594—1:45 p.m. 


“Grade defects average 6%, consisting of scar punctures, 
growth cracks and hail damage. Mostly firm to firm ripe, 
some firm. Deep red to dark red color. 5 to 25% Soft in most 
samples, none in many, average 8% soft. Less than 14 of 1% 
decay.” 


Trailer SFTZ 504495 —1:00 p.m. 


“Grade defects average 7%, consisting of scars, growth 
cracks, not well formed, and punctures. Mostly firm to firm 
ripe, some ripe. Deep to dark red color. 5 to 12% soft, in half 
of samples, none in remainder, average 5% soft. Decay range 
2 to 5% in 14 of samples, none in remainder average 2% 
Blue Mold Rot, various stages, mostly following punctures.” 


11. On or about August 3, 1971, trailers SFTZ 500594 and 
SFTZ 504495 arrived at contract destination in the New York 
City Terminal Market, Bronx, New York. 


12. On August 4 and 5, 1971, follow-up Federal inspections were 
made of the plums unloaded from trailers SFTZ 500594 and SFTZ 
504495 at the New York Fruit Auction Terminal, Bronx, New 
York. Product temperatures were then found to range, respective- 
ly, from 46° to 54° F., and 48° to 53°F. The plums from SFTZ 
500594 were described as having averages of 6% grade defects, 
11% soft and 1% decay. The plums from SFTZ 504495 were 
certified to have averages of 4% grade defects, 12% soft, 5% 
damage by brown discoloration, and 7% Blue Mold Rot in all 
stages. The inspection certificates stated that the plums from both 
vans failed to grade U.S. No. 1 only on account of condition. 
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18. An August 4, 1971, a joint inspection was made of trailers 
SFTZ 500594 and SFTZ 504495 at the New York Fruit Auction 
Terminal by McCabe and RPIA. The certificate covering SFTZ 
500594 showed commodity temperatures of 43° top and 42° bot- 
tom and noted a shift in the load of 14”, with condition factors 
averaging 4% soft, 1% decay, and 5% flattened and bruised. Com- 
modity temperatures in SFTZ 504495 were certified as 38° top 
and 40° bottom, with condition factors averaging 3% soft, 1% 
decay, and 10% flattened areas. 


14. On or about August 3, 1971, and subsequent to the Federal 
inspections of the three loads of plums on that day, respondent 
contacted complainant, through the broker, and complained of 
the deteriorated condition of the plums found upon inspection. An 
adjustment in the purchase price of 50 cents per crate on SFTZ 
504003, and 75 cents per crate each on SFTZ 504495 and SFTZ 
500594, was agreed upon by the parties, which reduced the total 
invoice price to $15,180.00. Respondent received complainant’s 
corrected invoices which showed the adjusted purchases prices. 


15. On August 3, 4 and 5, 1971, respondent resold the three 
vans of plums at the New York Fruit Auction for net proceeds 
totaling $10,090.69, which sum was remitted to complainant. 


16. There is now due and owing from respondent to complain- 
ant the total invoice value of the three vans, $17,880.00, less the 
total of the adjusted purchase prices, $2,700.00, and the total net 
proceeds of the auction sales, $10,090.69, or the sum of $5,089.31, 
no part of which has been paid. 


17. The formal complaint was filed on November 18, 1971, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The record is clear that upon arrival at destination respondent 
accepted and unloaded the three vans of plums. Having accepted 
the shipments, respondent became liable for the purchase prices, 
less the damages resulting from any breach of contract by com- 
plainant. The burden of proving both the breach and damages by 
a preponderance of the evidence rested upon respondent. 


Respondent relies upon the Federal inspections made upon ar- 
rival at the piggyback yards in North Bergen, New Jersey, and 
later at the New York Fruit Auction, to support its claim that 
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complainant breached the implied warranty of suitable condition. 
It is complainant’s position that this implied warranty is inap- 
plicable under the facts and circumstances of this case and that 
any damage to the plums resulted from abnormal transportation 
service and conditions. 


In view of the conclusion reached hereafter that the parties 
agreed to an adjustment in the purchase prices of the plums, we 
find it unnecessary to determine whether there was a breach on 
the part of complainant which would entitle respondent to the re- 
lief claimed. 


Complainant’s sales manager, Paul A. Savage, testified by depo- 
sition that following arrival and acceptance of the vans, he was 
advised by the broker, Selinger, of complaint made by respondent, 
and a request for an allowance, that he authorized Selinger to 
grant an allowance, and that subsequently he spoke to Frank 
Squillante and reached an agreement whereby respondent re- 
ceived an additional 25 cents per crate allowance. According to 
Mr. Savage, the allowance agreed to consisted of 50 cents on van 
SFTZ 504003, and 75 cents on vans SFTZ 500594 and SFTZ 
504495, which reduced the invoices from a total of $17,880.00 to 
a new total of $15,180.00, and that at no time thereafter did re- 
spondent ever reject the allowance. 


The testimony of Mr. Savage was corroborated by the broker, 
Selinger, to the extent of his testifying that after respondent 
took delivery of the vans and complained of condition, he received 
authorization from Mr. Savage to grant a 50 cents per crate 
allowance on two of the vans. Selinger also testified that upon re- 
porting this offer to Mr. Squillante, the latter stated that he would 
take the matter up directly with Mr. Savage. 


In the course of his testimony, Mr. Squillante acknowledged re- 
ceiving the allowance figures offered by Mr. Savage but denied 
that he ever agreed to accept the allowances. In support of his 
position, Mr. Squillante relies primarily upon his letter of August 
5, 1971, to complainant. In this letter, and after setting forth the 
condition of the fruit found upon inspection, Mr. Squillante con- 
tinued by stating that the 50 cents allowance granted “cannot 
fairly compensate for our undue loss’, and that the 75 cents 
allowance granted “can hardly compensate for this undue loss’. 
We have carefully examined the contents of this August 5 letter 
and nowhere do we find any outright rejection or refusal to ac- 
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cept the allowances agreed to on August 3, 1971. It seems to us 
that the language used, as quoted above, is couched in hopeful 
terms of receiving increased allowances rather than with a view 
to refusing or rejecting the allowances previously accepted. In 
this connection, it is significant that in this very same letter of 
August 5, Mr. Squillante refers to a Fourth van on which the 
parties agreed to an adjustment in the purchase price on the 
basis of $1.50 per crate allowance. 


In deciding in favor of complainant’s version of the adjust- 
ments agreed upon by the parties, we accept as persuasive and 
convincing the testimony of Squillante that he did in fact receive 
the corrected invoices of complainant which showed the adjusted 
purchase prices. Squillante was unable to testify that he returned 
the corrected invoices to complainant, or otherwise took exception 
or objected to the adjusted prices shown thereon. In the absence of 
a prompt objection to the corrected invoices, they are accepted 
as reliable proof that the agreement between the parties after ar- 
rival of the plums was for payment of $15,180.00, instead of the 
original total price of $17,880.00, and we so conclude. 


Respondent’s failure to pay promptly to complainant the total 


adjusted purchase price of $15,180.00 was in violation of section 2 
of the Act. Since respondent has paid complainant the net pro- 
ceeds of the auction sales totaling $10,090.69, complainant should 
be awarded reparation for the balance of $5,089.31, with interest. 


In accordance with the procedure provided for in section 47.19 
(d) of the rules of practice (7 CFR 47.19(d)), counsel for com- 
plainant filed a timely claim for an award of an attorney’s fee in 
the amount of $1,250.00. Respondent objected to the allowance of 
the fee claimed as being exceptionally high. No reply was filed to 
respondent’s objection. 


Section 47.19(d) (3) of the rules of practice (7 CFR 47.19 
(d) (3)) provides that “A claim for fees and expenses shall be in 
the form of a written itemized statement of the fees and expenses 
claimed, which shall include an explanation of how each item was 
computed, to which there shall be attached an affidavit, made by 
the party or his authorized attorney or agent having knowledge 
of the facts, that each such item is correct and has been necessarily 
incurred in connection with the oral hearing in the proceeding and 
that the services for which fees are claimed were actually and 
necessarily performed.” 
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The complainant’s claim for fees and expenses was not in the 
form of a written itemized statement nor did it include an ex- 
planation of how each item was computed as required by the above 
section. Complainant did not furnish sufficient information to 
allow a determination as to what portion of the 25 hours claimed 
was expended upon matters, “in connection with” the oral hear- 
ing. Furthermore, complainant’s affidavit did not state that such 
fees had been necessarily incurred in connection with the oral 
hearing. As a result of complainant’s failure to substantiate fully 
the claim for fees and expenses, we cannot allow the entire amount 
claimed. However, it is obvious from the record that complainant’s 
attorney spent 3 hours at the oral hearing held, in this case on 
November 3, 1972. In addition, the record also supports a finding 
that a minimum time of 5 hours would be necessary for the at- 
torney’s adequate preparation for such hearing. Also a deposition 
taken by complainant’s attorney on written interrogatories was 
introduced at the hearing. We will allow 2 hours as a reasonable 
time for the preparation of the interrogatories. The hourly fee of 
$50.00 is not unreasonable. Therefore, we concluded that an at- 
torney’s fee in the amount of $500.00 is reasonable and was neces- 
sarily incurred in connection with the oral hearing. An award in 
that amount should be granted complainant against respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,089.31, with interest there- 
on at the rate of 8 percent per annum from September 1, 1971, 
until paid. Respondent shall also pay to complainant, within such 
time, as additional reparation, $500, with interest thereon at the 
rate of 8% per annum from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,181) 


SALINAS LETTUCE FARMERS COOPERATIVE v. DELTA GROWERS & 


DISTRIBUTORS OF SALINAS, INC. PACA Docket No. 2-2381. 
Decided April 17, 1973. 


F.o.b. point of shipment — Improper refrigeration in transit — Contract of 
sale — Breach of by failure to provide Ryan Recorder — Failure to counter- 
claim or to prove damages — Wrongful rejection — Liability — Reparation 
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Where respondent elected to reject the cauliflower involved herein instead 
of counterclaiming for or proving its damages, and where such rejec- 
tion was wrongful, respondent is liable to complainant for the purchase 
price of the cauliflower in the amount of $3,324.65 plus an additional 
amount of $59.94 for allowable expenses, for which reparation is awarded 
as stated in the Order herein. 

Complainant pro se. 

Alan L. Lewis, Boston, Massachusetts, for respondent. 
Donald S. Petersen, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a timely complaint seeking reparation in the 
amount of $3,324.65, allegedly representing the purchase price of 
a car of cauliflower it sold to respondent in the course of inter- 
state commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and respond- 
ent filed an answer thereto denying liability. A copy of the report 
of investigation was served upon complainant. 


An oral hearing, requested by respondent, was held at Salinas, 
California, on May 16, 1972. Respondent was represented by 
counsel and Complainant was also represented. One witness testi- 
fied for each party. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P. O. Box 594, 
Salinas, California. At the time of the transaction involved herein, 
complainant was licensed under the Act. 


2. Respondent is a corporation whose address is P. O. Box 56, 
Salinas, California. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


8. On or about June 4, 1971, in the course of interstate com- 
merce, complainant by oral contract sold to respondent 1127 car- 
tons of cauliflower, being a perishable agricultural commodity, at 
an agreed price of $2.65 f.o.b., plus 30 cents vacuum cooling, plus 
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$20.00 for a Ryan recording thermometer to be placed in the car 
by complainant. Shipment was to be made June 4, 1971, from Sa- 
linas, California, routed SP UP MILWAUKEE PCN to Boston, 
Massachusetts. 


4. Complainant shipped on that date the commodity called for 
in said contract to the place and in the manner agreed upon there- 
in, except that the Ryan recording thermometer was not installed 
as ordered. 


5. Upon arrival the cauliflower was federally inspected with 
the following results in relevant part: 


“Market Chelsea, Mass.; Date June 14, 1971; Hour 7:15 AM 
DST 


“Condition of equipment: Temperature control unit in ope- 
ration. 


“Temperature of product: Doorway: top, 57° F; bottom, 47° 
F, 


“Condition: Curds mostly white, some creamy, and compact. 
4 to 10 heads per carton (25 to 88%) average 51% damage 
by turning yellow to yellow jacket leaves. Remainder of 
packet leaves fairly fresh and turning yellow. Decay of 
jacket leaves in most samples ranges 1 to 3 heads per carton 
(6 to 25%), many none, average 7% Bacterial Soft Rot. 
Decay of curds in most samples ranges 1 to 8 heads per carton 
(8 to 50%), many none, average 17% Bacterial Soft Rot and 
Brown Rot mostly early, many in advanced stages.” 


A National Perishable Inspection Service, Inc. inspection was 
made of the cauliflower in the same car at 9 AM the same morning 
with substantial agreement as to temperature and condition but 
with the following information under the heading “Equipment”. 


“Metal car. False floor. Mechanical refrigeration unit de- 
fective, blowing warm air. Thermostat set at 34°. Car ther- 
mometer 33°”. 


6. Respondent rejected the cauliflower at destination. 


7. Complainant reasonably incurred necessary fees and ex- 
penses of $59.94 in connection with the oral hearing herein. 


8. The formal complaint was filed within 9 months after accrual 
of the cause of action herein. 
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CONCLUSIONS 


It is clear from the evidence herein that the cauliflower was 
subjected to improper refrigeration in transit. Since the sale was 
f.o.b. point of shipment, respondent is responsible for damage 
caused to the cauliflower in transit and can seek recovery from 
the carrier. A Ryan thermometer tape is not an essential element 
of such recovery. Missouri Pacific Railroad Co. v. Elmore & Stahl, 
877 U.S. 184 (1964). 


Complainant’s failure to provide the Ryan recorder was indeed 
a breach of the contract of sale. If respondent had proved that its 
claim against the carrier was prejudiced thereby and established 
the amount of damages proximately resulting from the breach, 
respondent could have sought recoupment of those damages in 
the seller’s action to obtain the purchase price. But respondent 
did not counterclaim for, or prove, its damages and instead elected 
to reject the goods. 


The only reason given by respondent for rejecting the goods 
was the claim that complainant’s failure to insert the Ryan ther- 
mometer was a material breach. The record shows that respondent 
had notice of the abnormality of transportation services and con- 


ditions in spite of the absence of the Ryan recorder. (See Finding 
5). In addition the investigation report reveals that railroad 
temperature records showed abnormal temperatures during tran- 
sit. In view of Missouri Pacific Railroad Co. vy. Elmore & Stahl, 
supra, we find that the breach was not material. Since respond- 
ent’s rejection was wrongful it is liable for the purchase price of 
the produce, or $3,324.65. 


Complainant requested expenses in the amount of $60.64. How- 
ever, the mileage was computed at 11 cents per mile instead of 
the allowable 10 cents per mile. (See 28 U.S.C. 1821) Therefore, 
complainant should be allowed $59.94 as expenses necessarily in- 
curred in connection with the oral hearing. 


ORDER 


Within 30 days from the date of this Order, respondent shall 
pay to complainant, as reparation, $3,324.65 with interest thereon 
at the rate of 8 percent per annum from July 1, 1971, until paid. 
Respondent shall also pay to complainant within such time, as 
additional reparation, $59.94, with interest thereon at the rate of 
8% per annum from the date of this order until paid. 


Copies of this Order shall be served upon the parties. 
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(No. 15,182) 


SILVER CREEK PACKING COMPANY v. PRODUCE EXCHANGE Co., INC. 
PACA Docket No. 2-2299. Decided April 17, 1973. 


F.o.b. purchase — Refusal to accept — Purchase price — Failure and refusal 
to pay — Suitable shipping condition — Breach of warranty of — Burden of 
proof — Dismissal 


Where respondent sustained its burden of proof of breach of warranty of 
suitable shipping condition by complainant with respect to the bell 
peppers in issue, the complaint is dismissed. 


John R. Catlin, Los Angeles, California, for complainant. 
William F’.. Garcia, Tampa, Florida, for respondent. 
Paul T. Collier, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the sum of $4,067.50 in con- 
nection with a transaction in interstate commerce involving a 
truckload of bell peppers. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the complainant. A copy of the formal com- 
plaint and a copy of the investigation report were served upon the 
respondent. The respondent filed an answer denying liability and 
requesting an oral hearing. 


An oral hearing was held at Tampa, Florida, on August 15, 
1972. Complainant was not present or represented at the hearing 
but upon the written request of its representative, the deposition 
of one witness was offered and received in evidence by the Presid- 
ing Officer on its behalf. Respondent, through a corporate officer, 
was present and represented by counsel. Proposed findings of fact 
and conclusions of law were submitted by the respondent. No 
briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Silver Creek Packing Company, is a corpora- 
tion whose address is P. O. Box 67, Mendota, California. At the 
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time of the transaction involved herein, complainant was licensed 
under the Act. 


2. Respondent, Produce Exchange Co., Inc., is a corporation 
whose address is P. O. Box 11115, Tampa, Florida. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 


3. On October 19, 1970, in the course of interstate commerce, 
the respondent contracted with the complainant for the purchase 
of 900 cartons of bell peppers, f.o.b., loading point, Mendota, Cali- 
fornia. The contract price was $4.50 per carton plus $17.50 for 
trailer thermometer for a total purchase price of $4,067.50. 


4. The complainant, on October 19, 1970, at 9:30 p.m., loaded 
the bell peppers upon a trailer with instructions that the tempera- 
ture be maintained at 45°F. to 55°F. 


5. The trailer was delivered to the respondent on October 24, 
1970, who, upon examination refused to accept the load and re- 
quested a federal inspection of the bell peppers. A federal inspec- 
tion was made on the date of delivery, October 24, 1970, at 11:00 
a.m., which in part revealed the following: 


Condition of Car: Door and vents closed. Temperature con- 
trol unit in operation. 


Temperature of Produce: At doorway: Top 44°F.; bottom 
43°F. Various boxes: 50°F. to 53°F. 


Condition: Mostly firm, fresh and crisp, generally green 
color. From 2% to 8% average; 5% turning red in color. 
From 30% to 48% average; 41% bacterial soft rot, mostly 
affecting stems, many calyx, some pods, mostly advanced, 
some early stages. 


6. Upon refusal of the respondent to accept the bell peppers the 
trailerload was sold for $685.00 which was retained by the carrier 
for freight charge. 


7. Respondent has neglected, failed and refused to pay to the 
complainant the contract purchase price of $4,067.50 for the load 
of bell peppers. 


8. The informal complaint was filed on February 9, 1971, which 
was within 9 months after the cause of the action occurred. 
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CONCLUSIONS 


The purchase, delivery and refusal of acceptance by the respond- 
ent of the bell peppers involved herein is not disputed. Likewise, 
there is no dispute concerning the total contract purchase price of 
$4,067.50, which amount the complainant seeks as a reparation 
award. 


The complainant alleged that the damage to the bell peppers 
was due to the temperature variance within the trailer, between 
40°F. to 60°F. and that the shipment was two days late in arrival. 
In that the sale was made on an f.o.b. basis, the complainant con- 
tends the varying temperature range and delay in delivery con- 
stitute improper transportation for which the respondent is re- 
sponsible, with recourse against the carrier. 


Respondent denied that the varying temperature range was the 
cause of the damage to the bell peppers and alleged that the ship- 
ment was not late in transit. The respondent defends its refusal to 
accept and to pay for the bell peppers on the basis that the trailer 
load was not of suitable shipping condition. “Suitable shipping con- 
dition” is defined as meaning that the commodity, at time of bill- 
ing, is in a condition which if the shipment is handled under nor- 
mal transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination agreed 
upon between the parties. 7 CFR 46.43(i) and (j). 


By claiming the bell peppers to be abnormally deteriorated on 
arrival, in breach of the warranty of suitable shipping condition, 
the burden rests upon the respondent to establish such breach by 
a@ preponderance of the evidence. See Sweetheart Fruit & Melon 
Garden v. Hub City Produce, 25 A.D. 248. 


The Department’s inspector, Mr. B. K. Mountain, who conducted 
the federal inspection on October 24, 1970, was present at the 
hearing, appearing under subpoena issued by the respondent. 
After examination of the trailer thermometer tape print-out, Mr. 
Mountain testified that there had been a temperature range of 
50°F. to 60°F. for the first two and a half days of transportation, 
with three-hour periods at the maximum temperature. The tem- 
perature for the remaining transit period was 45°F. to 50°F. 


Complainant in the deposition of its employee, Eugene Oswalt, 
shows that the bell peppers were loaded upon the trailer on Oc- 
tober 19, 1970, at 9:30 p.m., in Mendota, California. 
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The federal inspection was made on October 24, 1970, at 11:00 
a.m., in Tampa, Florida. At the hearing witnesses for the respond- 
ent testified that the five-day shipping period was within the norm 
for trucks. 


As revealed by the federal inspection the damage to the bell 
peppers was occasioned by bacterial soft rot. In his testimony the 
Federal inspector referred to Agricultural Handbook No. 28 (Re- 
vised February, 1968), in which it is stated (p. 53): 


BACTERIAL SOFT ROT 


Occurrence and Importance 


“Bacterial soft rot is a common decay of peppers from all 
growing areas.” 


Control 


“.. It is important however, to reduce the temperature of 
the pods by other means to 45 to 50 degrees as quickly as 
possible and to maintain the fruits at this range in tempera- 
ture throughout the marketing period.” 


The testimony of witnesses on behalf of respondent was to the 
effect that had the bell peppers been, at the time of loading, in 
suitable shipping condition the variance in temperature during 
the initial movement would not have resulted in the abnormal 
deterioration which existed at the time of delivery and inspection. 


From the evidence it must be concluded that the respondent has 
carried the burden of proof to establish his defense that the bell 
peppers were not of suitable shipping condition and that it was 
the complainant who was responsible for the breach. Accordingly, 
the complaint should be dismissed. 


Pursuant to the procedure provided for in section 47.19(d) of 
the rules of practice (7 CFR 47.19(d)), respondent filed a timely 
claim for an award for expenses in the amount of $126.56 and 
attorney fees in the amount of $500.00. Respondent’s claim was 
not filed in the required detail. See 7 CFR 47.19(d) (3). Therefore, 
the full amount of fees and expenses requested cannot be allowed. 
See Wileman Bros. and Elliott, Inc. v. E. Armata Sales Corp., 
PACA Docket No. 2-2412, 32 A.D. . However, the record 
clearly shows that expenses in the amount of $70.40 were in- 
curred and also supports the allowance of an attorney’s fee in the 
amount of $250.00. 
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ORDER 


The complaint is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reasonable fees and expenses necessarily 
incurred in connection with the oral hearing, the sum of $320.40, 
with interest thereon at the rate of 8 percent per annum from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 15,183) 


FRESHPICT Foops, INC. v. STEVE AKINS WHOLESALE PRODUCE, INC. 
PACA Docket No. 2-2669. Decided April 18, 1973. 


Guaranteed consignment sale — Rejection based on freight cost factors — 
Breach of contract not established — Rejection without reasonable cause — 
Damages — Reparation 


Where respondent failed to establish a breach of contract by complainant 
and respondent’s rejection of the lettuce in issue was without reasonable 
cause, and where complainant’s resale thereof was prompt and proper, 
respondent is liable to complainant, as damages, the amount of $831.97 for 
which reparation is awarded. 


Counterclaim — Dismissal 


Where the counterclaim is without merit, the counterclaim is dismissed. 


John R. Catlin, Los Angeles, Calif., for complainant. 
Shirley R. Levin, Dallas, Texas, for respondent. 
Peter Keltch, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $831.97 in con- 
nection with a transaction involving a shipment of lettuce in in- 
terstate commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent, which filed an answer 
and counterclaim thereto, denying liability and requesting an 
award of reparation against complainant in the sum of $420.00. 


Since the amount of damages claimed either in the complaint 
or counterclaim does not exceed $3,000, the shortened method of 
procedure provided in section 47.20 of the rules of practice (7 
C.F.R. 47.20) is applicable. Pursuant to such procedure, complain- 
ant filed an opening statement and respondent filed an answering 
statement. Neither party filed a brief. 


FINDINGS OF FACT 
1. Complainant, Freshpict Foods, Inc., is a corporation whose 
address is P. O. Box 2157, Salinas, California. At the time of the 


transaction involved herein, complainant was licensed under the 
act. 


2. Respondent, Steve Akins Wholesale Produce, Inc., is a corp- 
oration whose address is 925 South Harwood Street, Dallas, 
Texas. At the time of the transaction involved herein, respondent 


was licensed under the act. 


8. On February 24, 1972, in the course of interstate commerce, 
complainant agreed to ship to respondent, on a guaranteed con- 
signment basis of $1.10 per carton, plus 30¢ per carton cooling 
charge, 1,140 cartons of lettuce, Salad Bowl brand, 2-dozen size, 
for a total contract price of $1,596, f.o.b. loading point in the State 
of California. 


4. On February 24, 1972, and pursuant to the foregoing con- 
tract, complainant shipped 1,140 cartons of Salad Bowl] brand 
lettuce, 2-dozen size, from E] Centro, California, to respondent at 
Dallas, Texas, in car SPFE 454078. Complainant, on the same 
day, sent the following telegram to respondent: 


SHIPPED TODAY FROM EL CENTRO CALIF. SPFE 
454078 SP ALL THE WAY 1140 CARTONS SALAD BOWL 
BRAND LETTUCE 2 DOZ 1.10 GUARANTEE CONSIGN 
COOLING .30 PLEASE SUBMIT ACCOUNTING WITH 
REMITTANCE MARKET CLOSED MOSTLY 1.50 FEW 
HIGHER OCCASIONAL HIGHER 


Respondent received the telegram but made no protest to com- 
plainant in connection therewith. 
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5. Car SPFE 454078 arrived at contract destination, Dallas, 
Texas, on February 29, 1972, and was rejected by respondent on 
the ground that complainant breached the contract by shipping 
the lettuce in a 50-foot car, at a freight cost of $1,344.97, rather 
than using a 46-foot car with freight charges of $796.75. Respond- 
ent’s rejection, by telegram, was in relevant part as follows: 


REJECTING CAR NUMBER SPFE 454078 BREACH OF 
CONTRACT $1344.97 FREIGHT AGAINST $796.75. 


6. Complainant, in a telegram sent to respondent on March 1, 
1972, refused to accept respondent’s rejection, in relevant part as 
follows: 


THIS WIRE TO ADVISE YOU WE ARE NOT ACCEPT- 
ING YOUR REJECTION ... FREIGHT CHARGES WERE 
NOT AN INTEGRAL PART OF THIS CONTRACT WE 
SELLING CAR FOR THE ACCOUNT OF WHOM CON- 
CERNED AND WE ARE HOLDING YOU RESPONSIBLE 
FOR ANY AND ALL LOSSES THAT OCCUR. 


7. Complainant sold the shipment to Hairston Produce Com- 


pany, Dallas, Texas, for a total of $764.03, plus freight, or $831.97 
less than the total of the guaranteed consignment price. 


8. The formal complaint was filed on May 17, 1972, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision is whether the transaction 
involved herein was a guaranteed consignment, as alleged by com- 
plainant, or was an f.o.b. sale, as averred by respondent. In this 
connection it is to be noted that on February 24, 1972, and con- 
temporaneous with the transaction, complainant sent respondent 
a telegram stating that CAR SPFE 454078 was being shipped to 
respondent under a guaranteed consignment agreement. Respond- 
ent does not deny receiving this telegram and does not contend 
that any objections were made to the contents. No other docu- 
mentary evidence in the record, including respondent’s telegram 
rejecting the shipment on February 29, 1972, makes any reference 
to an f.o.b. sale. Accordingly, we conclude that the shipment was 
made pursuant to a guaranteed consignment agreement. 


Respondent’s rejection was based upon the fact that the lettuce 
was shipped in a 50-foot freight car, rather than a 46-foot freight 
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car, with an alleged corresponding increase in freight costs of 
$548.19. Respondent alleges in its answer that at the time the 
contract herein was made with complainant, the contract con- 
templated that the lettuce would be transported by the normal 
means of delivery customarily used in the industry ; that lettuce is 
normally and customarily shipped in 46-foot railway cars at a 
charge of $796.78 for the carload; but that complainant shipped 
the lettuce in a 50-foot car, at a charge of $1,344.97, or $548.19 
more than was contemplated in the contract. Respondent in its 
answering statement further avers that had complainant requested 
the 46-foot car with its lower rate, and had the carrier been unable 
to furnish anything but a 50-foot car, the applicable freight charge 
would have been the charge for the length of car ordered by the 
shipper, to wit: the 46-foot car. 


There is no evidence in the record to show that the parties 
agreed upon a car of specific length in connection with this ship- 
ment. And while respondent alleges that lettuce is customarily 
shipped in a 46-foot car, no evidence in support of such custom is 
offered by respondent. Indeed, complainant in its opening state- 
ment suggests that the quantity of lettuce involved herein—1140 


cartons—could not even be loaded into a 46-foot car. As the party 
alleging a breach of contract on the part of complainant, respond- 
ent has the burden of establishing such breach by a preponderance 
of the evidence. We conclude that respondent has failed to sustain 
that burden, and further conclude that its rejection of the lettuce 
herein was without reasonable cause, in violation of section 2 of 
the act. 


The measure of damages for an unjustified rejection is the 
difference between the contract price of the goods and the market 
value at the time and place where such goods should have been 
accepted. The market value may be evidenced by a prompt and 
proper resale. 


The contract price of the lettuce under the guaranteed consign- 
ment was $1,596.00. Complainant’s resale, which was apparently 
prompt and proper, brought in proceeds of $764.03, after freight 
charges were deducted. The difference between the contract price, 
$1,596.00, and the market value, $764.03, is $831.97, which repre- 
sents complainant’s damages stemming from respondent’s breach. 


Reparation in this amount should be awarded to complainant 
against respondent, with interest. 
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We noted in our preliminary statement that respondent had 
filed a counterclaim against complainant in connection with this 
transaction. The counterclaim, however, was predicated upon re- 
spondent’s allegation of a breach of contract by complainant. Since 
respondent has failed to prove any breach by complainant, the 
counterclaim is without foundation and should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $831.97, with interest thereon 
at the rate of 8 percent per annum from April 1, 1972, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,184) 


LESTER H. OMMEN v. BIG STONE CANNING COMPANY. PACA 
Docket No. 2-2555. Decided April 18, 1973. 


Sweet corn for canning — Growing contract of 100 acres — Refusal to, 
harvest entire crop — Cause for rejection — Burden of proof — Reparation 
for value of 67 acres not harvested 


Where respondent failed to sustain its burden of proof that it had valid 
cause to reject harvesting the remaining 67 acres of corn, respondent 
is liable to complainant for the value thereof, $3,653.51, less the amount 
of $1,340.00, received from the sale of the unharvested corn for silage 
purposes, for a total $2,313.51 for which reparation is awarded. 


Gordon Gundersen, Clear Lake South Dakota, for complainant. 
Robert R. Pflugger, Oortenville, Minnesota, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,313.51 in connection 
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with the sale of 67 acres of sweet corn by complainant to re- 
spondent to be harvested by respondent and shipped in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed in the complaint does 
not exceed $3000 the shortened procedure provided in section 47.- 
20 of the rules of practice (7 CFR 47.20) is applicable. Pursuant 
to this procedure the parties were given opportunity to file ad- 
ditional evidence in the form of sworn statements but neither 


party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Lester H. Ommen, whose ad- 
dress is Brandt, South Dakota. 


2. Respondent is a corporation, Big Stone Canning Company 
whose address is Ortonville, Minnesota. At the time of the trans- 
actions involved herein, respondent was licensed under the Act. 


3. On or about January 20, 1971, in the course of interstate 
commerce complainant sold by written contract to respondent 100 
acres of sweet corn to be harvested by respondent in Deuel 
County, South Dakota and thereafter shipped to Ortonville, Min- 
nesota. 


4. The contract contained a lengthy list of duties and provi- 
sions binding upon either or both parties. Paragraph 9 of the 
contract provided in pertinent part: 


“In the event that the company is unable to operate its 
factory because of fire, strikes, tornado, weather conditions, 
lack of labor, or supplies the Grower shall not be entitled to 
any compensation from the company for corn not delivered 
but his compensation shall consist exclusively in his right to 
use corn grown pursuant to this agreement for feeding of 
livestock only. 


“If for any other reason than stated above, other than the 
Grower’s refusal to cooperate with the company’s directions, 
the corn cannot be picked for canning purposes company 
agrees to pay Grower for dry mature shelled sweet corn, with 
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moisture under 21%, the sum of $30.00 a ton, picked and 
delivered by the Grower to the company’s nearest factory. 
It is agreed that the acceptance of and the payment for said 
dry mature sweet corn shall constitute the complete liability 
of said company to said Grower for failure to accept Growers 
sweet corn during the canning season. 


“It is understood that Grower has the option in the event 
his sweet corn is passed during the canning season to retain 
the sweet corn for his own personal use but not for sale.” 


5. On or about the 11th and 12th of September, 1971, respond- 
ent harvested one field (33 acres) of complainant’s sweet corn. 


6. On September 13, 1971, respondent notified complainant of 
its refusal to take delivery of the remaining 67 acres of sweet 
corn. 


7. Respondent accepted 33 acres of the 100 acres of corn con- 
tracted for. Only 31 of the 33 acres were actually harvested. The 
net total paid to complainant by respondent for the corn harvested 
from the 33 acre tract, after deduction of expenses, was $1,690.45, 
or $54.53 per acre. The reasonable value of the corn on the 67 
acres not harvested, therefore was $3,653.51. 


8. Complainant harvested the 67 acres of sweet corn for silage, 
receiving approximately $20.00 per acre or $1,340.00. 


9. An informal complaint was filed October 19, 1971, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute concerning the fact that the parties in their 
contract of January 20, 1971 understood and agreed that com- 
plainant was to grow 100 acres of sweet corn during the 1971 
season. There likewise is no dispute that respondent only accepted 
33 of the 100 acres of sweet corn contracted for. 


The principal dispute involved in this proceeding concerns re- 
spondent’s refusal to harvest the remaining 67 acres of sweet 
corn. In a letter made a part of the report of investigation, Mr. 
Edwin C. Kraus, Chairman of the Board of the Big Stone Can- 
ning Company states: “Because of the adverse weather that we 
experienced-both rain and extreme heat-we, along with many 
other canning companies, were obliged to pass many acres of 
sweet corn including Mr. Ommen’s. This was true because the 
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moisture in the corn got down to a point where the corn could no 
longer be used for canning purposes.” 


However, in its answer respondent states, “[That] weather 
conditions affected the 1971 sweet corn crop in such a manner 
as to make large number of acres of sweet corn ready for har- 
vest at the same time thereby preventing respondent’s facilities 
from being able to process complainant’s corn.” 


These two contentions seem to be inconsistent. In the first in- 
stance respondent says that the moisture in the corn got down 
to a point where the corn could no longer be used for canning 
purposes and in the second instance respondent is saying that the 
corn was suitable for canning but all of the corn became ready for 
harvest in many different fields at the same time. 


Complainant takes the position that the weather was normal 
during the period in question. He has submitted (1) letters from 
individuals allowed to pick the corn attesting to the corn’s fitness 
for canning usage; and (2) climatological observations for the 
month of September and precipitation averages for the months 
of June, July, August and September 1971-all conducted by the 
National Weather Service Office for State Climatology, South Da- 


kota State University at Brookings, South Dakota. Included in 
the climatological report was a 10 year and 40 year average of 
precipitation for the months of June, July, August and Septem- 
ber. This report supports complainant’s position that the weather 
was normal during the period in question. Complainant has also 
stated the corn was not too mature but had a moisture content 
of 69% which is ideal for canning according to a test made Sep- 
tember 15, 1971. 


Respondent submitted a compilation, under its own letterhead 
of temperature and moisture records from May through Septem- 
ber for the Benson, Montevideo and Ortonville areas apparently 
made by a Red Reynolds who is not further identified. There is 
no proof, however, that the temperature and the moisture levels 
submitted were abnormal nor was there testimony to show what 
effect such temperature and moisture levels would have on the 
corn crop. 


Complainant contended that weather conditions during the four 
month period June-September were normal and submitted pre- 
cipitation averages in support of his contention. Respondent did 
not refute this contention. Respondent is the party relying upon 
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paragraph 9 and has the burden of proving that it was “unable to 
operate its factory because of . . . weather conditions or that for 
some “other reason the corn [could not] be picked for canning 
purposes” and that it therefore had cause for rejection. We con- 
clude that respondent has not met that burden of proof. Respond- 
ent is therefore liable for the reasonable value of the unharvested 
corn. 


Complainant’s sworn statement is that the corn on the 67 acres 
not harvested had the same value as the corn from the 33 acres 
harvested. We consider this comparison of harvested and unhar- 
vested corn from the same field which is supported by complain- 
ant’s evidence that the corn was of equal value, to be a reasonable 
method of assessing damages. Richard Cox v. Othello Packers, 
Inc., 30 A.D. 1104. 


As previously stated in finding of fact number 8 the reasonable 
value of the sweet corn on the 67 acres not harvested was $3,653.- 
51 and from this amount there should be subtracted $1,340.00 
which is the amount received by complainant from the sale of the 
unharvested corn for silage purposes. This leaves a balance of 
$2,313.51 due and owing. 


Respondent’s failure to pay to complainant the total of 
$2,313.51 is a violation of Section 2 of the Act, for which repara- 
tion should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,313.51 with interest there- 
on at the rate of 8 percent per annum from October 1, 1971, 
until paid. 


Copies of this Order shall be served upon the parties. 


(No. 15,185) 


MCMILLAN BROKERAGE COMPANY v. BUSHMAN GROWERS SALES, 
Inc. PACA Docket No. 2-2703. Decided April 19, 1973. 


Broker — Breach of duty — Brokerage fees — Claim for — Counterclaim 
— Damages — Reparation 


Where respondent owes complainant a total of $1,091.00 in brokerage fees, 
and where complainant owes respondent as damages the amount of 
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$1,200.00, there is a net amount of $109 due respondent from com- 
plainant, for which reparation is awarded respondent against complain- 
ant. 


Complainant pro se. 
Respondent pro se. 
Moulton S. Dowler, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,541.00 in 
connection with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent, which filed an answer 
thereto, denying liability and counterclaiming in the amount of 
$1,250.00. 


Since the amount of damages claimed does not exceed $3,000, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were given the opportunity to submit 
additional evidence in support of their respective positions. Com- 
plainant filed an opening statement but respondent did not file an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Garold E. McMillan, is an individual doing 
business as McMillan Brokerage Company, whose address is 
Room 201, 910 South Pearl Street, Dallas, Texas. 


2. Respondent, Bushman Grower Sales, Inc., is a corporation 
whose address is Liberty Street, Rosholt, Wisconsin. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


8. On or about September 22, 1971, respondent sold to TJ. 
Power and Company 410 100-pound sacks of U.S. No. 1 A white 
round potatoes at $1.50 per cwt. The sale was negotiated by com- 
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plainant who was acting as respondent’s broker and was con- 
firmed by a Confirmation of Sale issued by complainant on Sep- 
tember 22, 1971. The party agreed to a brokerage commission 
of 10 cents per cwt. 


4. The potatoes were shipped by truck to T.J. Power and Co., 
in Dallas, Texas. Upon arrival in Dallas the potatoes were ac- 
cepted by the buyer. 


5. On or about September 23, 1971, respondent sold to South- 
western Potato Pre-Pak Co., in Houston, Texas, approximately 
20 carloads of 500 100-pound sacks of Russet Norgold Potatoes 
with approximately 20% hollow heart and $2.90 per cwt. These 
sales were negotiated by complainant who was acting as respond- 
ent’s broker and were confirmed by a Confirmation of Sale issued 
by complainant on September 21, 1973. 


6. Pursuant to the contract negotiated on September 23, 1971, 
respondent shipped the following carloads of potatoes to South- 
western : 


September 22, 1971 cars no. 705219, BREX 74206, 70525; 
September 23, 1971 cars no. WHIX 70440; 

September 25, 1971 cars no. 72212, 74409, 56183; 
September 28, 1971 cars no. FGEX 59057, FGIX 41489; 


September 30, 1971 cars no. DREX 76063, 69269, FHIX 
41273; 


October 1, 1971 cars no. FGE 38763, 41381; FGE 
58069; FNIX 40833 


October 4, 1971 cars no. FGEX 55561, FGEX 55702 
October 4, 1971 Cars no. FGEX 39732; WFEX 704908; 
WFE 7048837. 
Upon arrival in Houston, Texas, the buyer accepted all of these 
shipments of potatoes. 


7. On September 29, 1971, Southwestern notified complain- 
ant that it wished to cancel an order it had placed with complain- 
ant for seven additional carloads of potatoes. 


8. Complainant did not notify respondent of Southwestern’s 
cancellation, and on October 1, 1971, sent to respondent the Con- 
firmation of the Sale to Southwestern of approximately 8 car- 
loads of 500 100-pound bags of Norgold Russet potatoes at $2.90 
per cwt. 


9. Pursuant to the October 1 confirmation respondent shipped 
to Southwestern, from Osseo, Minnesota the following shipments 
of potatoes on October 6, 1971: 
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Cars no. FGEX 705201, FHIX 40867, FGEX 38908, FGE 
39577, FGEX 56009, WHIX 70330, FGEX 39279 


10. Another car shipped on October 6, car no. 70330, was lost 
by the railroad and never reached Houston. Respondent filed a 
claim with the roalroad for the resulting damage. 


11. On or about October 18, 1971, six of the seven cars sent 
by respondent on October 6 arrived in Houston, Texas, and were 
rejected by Southwestern Potato Pre-Pak Co. 


12. On October 19, 1971, Southwestern Potato Pre-Pak notified 
respondent by telegram that it had cancelled its order for the 
seven additional carloads of potatoes on September 29, 1971, by 
telephoning complainant. 


13. Upon rejection of the potatoes by Southwestern Potato 
Pre-Pak Co., respondent cosigned them to Tom Lange Brokers, 
Houston, Texas, who sold the potatoes for $2.50 per cwt. 


14. Between September 23, 1971, and October 9, 1971, com- 
plainant invoiced respondent for a $.10 per cwt. brokerage fee 
on thirty 50,000 pound carloads and one 41,000 pound truckload 
of potatoes for a total of $1,541.00. 


15. On December 15, 1971, respondent tendered to complainant 
a check for $141.00, in full payment of the brokerage fee, after 
deducting alleged damages on the cars referred to in finding 13. 
Complainant refused to accept the check and returned it to re- 
spondent. 


16. The formal complaint was filed on May 30, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The question to be decided is whether complainant is entitled 
to a brokerage fee for a series of contracts it negotiated between 
respondent and purchasers of potatoes in Dallas and Houston, 
Texas. Sections 46.28 of the rules (7 CFR 46.28) states that a 
broker is entitled to a brokerage fee if he effects a sale or makes 
a binding contract. Complainant is therefore entitled to a $.10 
per cwt. brokerage fee if it is found that he did in fact negotiate 
a binding contract or sale. 


On or about September 22, 1971, complainant negotiated a 
sale between respondent and T.J. Power and Co., in Dallas, Texas 
for 410 100-pound bags of U.S. No. 1 A potatoes at $1.60 per 
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ewt. The validity of this sale is not in dispute and complainant 
is entitled to a $41.00 brokerage fee for negotiating the contract. 


On or about September 23, 1971, complainant negotiated a con- 
tract between respondent and Southwestern Potato Pre-Pak Co., 
— in Houston, Texas. This sale was for approximately 20 car- 
loads of 500 100-pound bags of Russet Norgold potatoes with ap- 
proximately 20% hollow heart and 15 oz. tops, at $2.90 per cwt. 
Pursuant to this contract respondent sent to Southwestern Po- 
tato Pre-Pak Co., twenty-one carloads of potatoes between Sep- 
tember 22, 1971 and October 4, 1971. Respondent invoiced South- 
western Potato Pre-Pak Co., for payment for these shipments and 
complainant fmvoiced respondent for a $.10 per cwt. brokerage 
fee for negotiating the contract. 


There is no dispute between the parties concerning twenty of 
these carloads, and it is concluded that complainant is entitled to 
a total brokerage fee of $1,000.00 for negotiating the sale of these 
shipments. A twenty-first car was invoiced to Southwestern Po- 
tato Pre-Pak Co., as car no. 705219. Complainant did not invoice 
respondent for the brokerage on this car but invoiced it for the 
brokerage on car no. WFEX 79521. Respondent alleges that car 


no. WFEX 79521 did not exist and it is not liable for the brok- 
erage fee on it. Complainant’s records do not, however, show an 
invoice for car no. 705219, and it is concluded that the discrep- 
ancy in numbers is due to a mistake in records and complainant 
is entitled to the $50.00 brokerage fee on the twenty-first car. 


Complainant alleges that it is also entitled to a brokerage fee 
for car no. FGEX 39259. Respondent contends that this car was 
never sent and the invoice for it was sent by mistake. Evidence 
was admitted showing that the car was never received by South- 
western Potato Pre-Pak Co. The evidence shows, however, that 
the invoices for car no. FGEX 39259 were a mistake and the car 


did not exist. It is concluded that complainant is not entitled to a 
brokerage fee for it. 


On September 29, 1971, Southwestern Potato Pre-Pak Co., told 
complainant that it wished to cancel a second order it had placed 
with complainant for seven carloads of potatoes. Complainant 
failed to notify respondent of this cancellation and instead on 
October 1 sent to respondent a Confirmation of Sale of approxi- 
mately eight carloads of potatoes to Southwestern Potato Pre-Pak 
Co. Pursuant to this confirmation, on October 6, 1971, respond- 
ent sent to Houston, Texas, from Osseo, Minnesota seven car- 
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loads of potatoes. One of the cars, WHIX 70330 was delayed by 
the railroad and never arrived in Houston. Respondent filed a 
claim with the railroad for the damages resulting from the de- 
lay. The other six cars arrived in Houston on October 18, 1971, 
and were rejected by Southwestern Potato Pre-Pak Co. After 
the rejection the six carloads were consigned to Tom Lange Bro- 
kers in Houston who made a prompt and proper resale at $2.50 
per cwt., which was $.40 less than the price quoted to respondent 
in complainant’s October 1 confirmation of sale. Respondent al- 
leges, by way of counterclaim, that complainant is liable to it 
for the damages it sustained due to the sale of the potatoes at a 
lower price. 


Under section 46.28 of the rules (7 CFR 46.28), a broker is 
entitled to a brokerage fee only for transactions in which the 
broker effected a sale or made a binding contract. Southwestern 
Potato Pre-Pak Co., notified complainant that it wished to cancel 
the order for the additional seven carloads of potatoes before 
this order was confirmed to respondent. It is concluded that com- 
plainant is not entitled to a brokerage fee for the seven carloads 
of potatoes shipped by respondent on October 6, 1971. 


Section 46.28 of the rules further states that “a broker who 
fails to perform any specification or duty express or implied, in 
connection with any transaction is in violation of the act and is 
subject to the penalties specified in the act and may be liable for 
damages which accrue as a result thereof.” Because of complain- 
ant’s failure to notify respondent that Southwestern Potato Pre- 
Pak Co., had cancelled the order, complainant breached its duties 
as an agent and is liable for the resulting damages. Higgins Po- 
tato Co. v. Holmes & Barnes, Ltd., 20 A.D. 636 (1961). 


Complainant’s breach of duty resulted in six cars of respond- 
ent’s potatoes, each containing 500 cwt., being sold at $2.50 per 
cwt., instead of $2.90 per cwt. The record shows freight charges 
of $660.00 per car of 500 cwt. from shipping point in Minnesota 
to Houston, or $1.32 per cwt. The Market News Service Reports 
for Osseo, Minnesota, for October 6, 1971, shows the average 
market price of Norgold potatoes for this, the shipping date, to 
have been $1.85 per cwt., f.o.b. Osseo. After deducting $1.32 
freight from $2.50 per cwt. received on resale, the respondent 
received only $1.18 per cwt., f.o.b. shipping point, as compared 
with the $1.85 he could have realized had he not shipped the po- 
tatoes to Houston in reliance on the supposed sale of the potatoes, 
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or an apparent loss of 67 cents per cwt. However, this must be 
limited to the 40 cents per cwt. which is the difference between 
what the potatoes actually brought and the contract price of $2.90 
relied on by respondent when he shipped the potatoes to Houston. 
It is concluded that respondent was damaged at the rate of $.40 
per cwt. by the failure of complainant to notify it of Southwest- 
ern’s cancellation and respondent’s counterclaim is therefore al- 
lowed in the amount of $1,200.00. 


From the above, it is concluded that respondent owes to com- 
plainant a total of $1,091.00 in brokerage fees; but that complain- 
ant owes respondent $1,200.00 on the counterclaim. This leaves 
a net amount of $109.00 due from complainant to respondent. 
Complainant’s failure to pay this amount constitutes a breach of 
section 2 of the Act, for which reparation should be awarded, with 
interest. 

ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $109.00, with interest thereon 


at the rate of 8 percent per annum from November 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,186) 


Six L’s PACKING COMPANY, INC. v. N. & J. PRODUCE Co., INC. 
PACA Docket No. 2-2580. Decided April 19, 1973. 


Contract — Kind, quality and grade — Consignment agreement — Breach 
of contract — Burden of proof — Failure to sustain — Purchase price — 
Failure to pay — Reparation 


Where respondent accepted the tomatoes in issue herein, and failed to 
sustain its burden of proof of a consignment agreement or of a breach 
of contract by complainant, respondent is liable to complainant for the 
full contract price of said tomatoes, less the amount already paid by 
respondent thereon, or a total of $359.00 for which reparation is awarded. 

Complainant pro se. 


Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award in the amount of $359.00 in connection with a ship- 


ment of tomatoes in interstate commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon the 
respondent, which filed an answer thereto, denying liability. 


Since the amount of damages claimed in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 C.F.R. 47.20) is 
applicable. Pursuant to such procedure, the parties were given the 
opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. Complain- 
ant filed an opening statement. Respondent did not file an answer- 
ing statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Six L’s Packing Company, Inc., is a corpora- 
tion whose address is P. O. Box 1251, Hollywood, Florida. 


2. Respondent, N. & J. Produce Co., Inc., is a corporation whose 
address is 848 North Trade Street, Winston-Salem, North Caro- 
lina. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about December 12, 1971, in the course of interstate 
commerce, complainant sold to respondent 359 cartons of mature, 


green, “Jr. 3’s” tomatoes for a total contract price of $986.00, 
f.o.b., Immokalee, Florida. 


4. The tomatoes were Federally inspected on December 11, 
1971, at Immokalee, Florida, and found to be fresh, mature green 
tomatoes. 


5. The tomatoes were shipped from Immokalee, Florida on De- 
cember 12, 1971. When the shipment arrived in Winston-Salem, 
North Carolina, it was accepted by respondent. 


6. Respondent has paid to complainant $627.00 of the contract 
price, leaving an unpaid balance of $359.00. 
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7. The formal complaint was filed on April 17, 1972, which was 
within 9 months after the cause of action accrued herein. 


CONCLUSIONS 


The question to be decided is whether respondent violated sec- 
tion 2 of the act by failing to pay for 359 cartons of tomatoes it 
contracted to buy from complainant. Respondent contends that it 
is not liable for the full contract price because the tomatoes re- 
ceived were not the kind. quality and grade contracted for and the 
shipment was therefore accepted on a consignment basis only. 
Complainant denies that respondent was given the authority to act 
as its agent. Respondent therefore has the burden of proving that 
a consignment agreement was entered into by the parties. Re- 
spondent offered no evidence to show that such an agreement was 
entered into and it is concluded that respondent accepted the ship- 
ment according to the terms of the original contract. 


Once the tomatoes were accepted by respondent, it became liable 
for the full contract price less any damages respondent is able to 
prove resulted from a breach of the contract on the part of com- 
plainant. The contract entered into between the parties called for 
mature green tomatoes, “Jr. 3’s”. Respondent alleges that the 
tomatoes were not of the kind, quality and grade contracted for 
because they were rotten. Respondent does not, however, offer 
any evidence to prove this allegation. The tomatoes were not in- 
spected upon arrival in Winston-Salem and respondent offered no 
evidence, other than the unsupported statement of its vice-presi- 
dent, to show that the tomatoes did not meet the terms of the con- 
tract. Respondent has therefore failed to meet the burden of 
proof necessary to show that there was a breach of the contract 
on the part of complainant. 


From the foregoing, we conclude that respondent is liable for 
the full contract price of $986.00. Respondent has paid $627.00 of 
this amount. Respondent’s failure to make full payment promptly 
of the balance of $359.00 is in violation of section 2 of the act. 
Reparation in that amount should be awarded to complainant, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $359.00, with interest thereon 
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at the rate of 8 percent per annum from January 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,187) 


B & K PRODUCE Co., INC. v. ROMNEY PRODUCE Co. PACA Docket 
No. 2-2639. Decided April 20, 1973. 


Contract for Charleston Gray watermelons — Breach of — Novation — Terms 
of — Failure to honor — Damages — Reparation 


Where, under the terms of the novation, respondent was to accept all the 
watermelons except the 75 striped ones, for a total contract price of 
$1,301.07, less $318.08 for freight, and respondent accepted only 811 
of the Charleston Grays, and the truck driver sold the melons left on 
the truck for $125.00, there is a balance of $918.07 due complainant 
from respondent for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
Peter Keltch, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $964.85, in 
connection with a shipment of watermelons in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent, which filed an answer 
thereto, denying liability. 


Since the amount of damages claimed does not exceed $3,000, 
the shortened method of procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure, the parties were given the opportunity to submit addi- 
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tional evidence in support of their respective positions by means 
of verified statements. No evidence was submitted. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, B & K Produce Co., Inc., is a corporation whose 
address is P. O. Box 153, Mercedes, Texas. 


2. Respondent, Romney Produce Co., is a corporation whose ad- 
dress is P. O. Box 25048, Albuquerque, New Mexico. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about July 18, 1971, in the course of interstate com- 
merce, complainant agreed to sell to respondent a 42,550 Ib. ship- 
ment at 2,866 Charleston Gray Watermelons at $.47 per melon, 
less freight. The contract specified that the average weight of the 
watermelons was to be 14 Ibs. 


4. The watermelons were shipped by truck from Devine, Texas, 
on July 18, 1971, and arrived in Albuquerque, New Mexico, on the 
same day. 


5. Upon arrival of the watermelons in Albuquerque they were 
accepted by respondent, which immediately began unloading 
them. After a portion of the watermelons were unloaded it was 
discovered that part of the load contained striped watermelons. 


6. Respondent telephoned complainant to inform him about the 
striped watermelons included in the load. As a result of this con- 
versation it was agreed that respondent would take the Charleston 
Gray watermelons only and leave the striped watermelons on the 
truck. There were a total of 2866 watermelons in the load, ap- 
proximately 75 of which were striped. 


7. Respondent took only 811 watermelons and left the rest of 
the shipment on the truck. 


8. The driver of the truck sold the remainder of the load for 
$125.00. 


9. On or about July 31, 1971, respondent sent to complainant a 
check for $64.12 as payment for the watermelons it received. 


10. The informal complaint was filed on November 30, 1971, 
which was within 9 months after the cause of action herein ac- 
crued. 
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CONCLUSIONS 


Respondent contends that it is not liable for the full contract 
price because complainant breached the contract by failing to ship 
watermelons of the kind and quality contracted for. The questions 
to be decided, therefore, is whether there was a breach of the con- 
tract on the part of complainant. 


Respondent alleges that the watermelons it received from com- 
plainant were of poor quality. The contract between the two 
parties specified the type and size of the watermelons but made no 
mention as to grade or quality. The watermelons shipped did not, 
therefore, have to meet any grade standards other than that of 
merchantability as required under section 2-314 of the U.C.C. The 
only evidence respondent offered to prove that the watermelons 
were of poor quality is the statements made in the affidavits that 
part of the watermelons were of “inferior quality” and “badly 
scarred and bruised.” This alone is not sufficient to show that the 
watermelons were not of merchantable quality and respondent 
has not sustained the burden of proof necessary to show that the 
contract was breached because of the poor quality of the melons. 


Respondent also alleges that complainant breached the contract 
by shipping watermelons of a smaller size than that contracted 
for. The contract stated that the watermelons were to weigh an 
average of 14 lbs. The total weight of the shipment was 42,550 
lbs. Complainant submitted evidence to show that there were a 
total of 2,866 watermelons in the shipment, which would make 
the average weight of the melons 14.8 lbs. Respondent alleges 
that 2,866 is an arbitrary number and does not reflect the actual 
number of watermelons in the load because the average weight of 
the watermelons was 11 lbs. Respondent does not offer any evi- 
dence to show that there were not 2,866 watermelons in the truck 
and the only evidence it offers to show that the weight of the 
average watermelon was less than 14 lbs. is the statements made 
in the affidavits that the watermelons “looked” as if they weighed 
8-12 lbs. No evidence was admitted to show that the watermelons 
were actually weighed or that they were Federally inspected in 
regard to weight. It is concluded that respondent has failed to 
prove that the watermelons did not weigh an average of 14 lbs. 


Respondent further alleges that complainant breached the con- 
tract by shipping striped watermelons instead of Charleston 


Grays. According to the terms of the contract respondent agreed 
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to buy Charleston Gray melons. When the truck was unloaded in 
Albuquerque, New Mexico, it was discovered that striped water- 
melons were included in the shipment, which constituted a breach 
of the original contract on the part of complainant. When the 
striped watermelons were discovered respondent telephoned com- 
plainant regarding them. As a result of this conversation, com- 
plainant alleges that a novation of the original contract was enter- 
ed into, according to which respondent was to accept the Charles- 
ton Gray watermelons only and to leave the striped watermelons 
on the truck to be sold by the driver. Respondent alleges that the 
terms of the novation stated that respondent would accept only 
those watermelons which it thought it could sell, which was a total 
of 811 melons. The evidence submitted by respondent shows that 
respondent telephoned complainant after the striped watermelons 
were found and it was after the telephone conversation that re- 
spondent decided to abandon the watermelons which it thought it 
could not use. It is concluded that according to the terms of the 
novation entered into between the two parties, respondent was to 
accept all but the 75 striped watermelons. 


According to the contract that existed between the two parties 
after the novation respondent agreed to buy from complainant 
2,791 Charleston Gray watermelons at $.47 a piece for a total 
contract price of $1,301.07, less $318.08 for freight. The driver 
of the truck was able to mitigate complainant’s damages by sell- 
ing the watermelons left on the truck for $125.00, reducing the 
amount owed complainant to $982.19. Respondent sent complain- 
ant a check for $64.12, leaving a balance of $918.07 owed by re- 
spondent to complainant. 


Respondent’s failure to make full payment promptly is in viola- 
tion of section 2 of the act. Reparation in the amount of $918.07 
should be awarded to complainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $918.07, with interest thereon 
at the rate of 8 percent per annum from August 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 15,188) 


SUGAR CREEK VALLEY POTATO Co-Op. v. AA POTATO COMPANY and 
MARKET PRE-PAK, INC. PACA Docket No. 2-2623. Decided 
April 20, 1973. 


Contract — Agency — Scope of — Amended contract — Packed-out basis 
— Potatoes unaccounted for — Shrinkage allowance — F.o.b. contract price 
— Liability for — Reparation 


Where respondent Market Pre-Pak, Inc. failed to account to complainant 
for the 68,142 pounds of potatoes delivered to respondent AA Potato 
Company and not represented in the pack-out operation, respondents 
are jointly liable to complainant for the value thereof in the amount of 
$1,873.90 for which reparation is awarded. 


Harley E. Venters, Oklahoma City, Oklahoma, for complainant. 
William R. Saied, Oklahoma City, Oklahoma, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award in the amount of $4,013.76 in connection with ship- 
ments of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondents. Respondent AA Potato 
Company filed an answer thereto, denying liability. Respondent 
Market Pre-Pak did not file an answer to the formal complaint 
and therefore is deemed to be in default. See section 47.8(c) of 
the rules of practice (7 CFR 47.8(c)). 


Although the amount of damages claimed in the formal com- 
plaint exceeds $3,000, the parties waived oral hearing. Accord- 
ingly, the shortened method of procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20) is applicable. Pur- 
suant to such procedure complainant filed an opening statement, 
respondent AA Potato Company filed an answering statement, 
and complainant filed a statement in reply. No briefs were filed. 
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FINDINGS OF FACT 


1. Complainant, Sugar Creek Valley Potato Co-op, is an asso- 
ciation whose address is Route 1, Binger, Oklahoma. 


2. Respondent AA Potato Company is a corporation, also trad- 
ing as Dixie Tomato and Packaging, Inc., whose address is P. O. 
Box 23647, New Orleans, Louisiana. At the time of the transac- 
tions involved herein, respondent was licensed under the act. 


8. Respondent Market Pre-Pak, Inc., is a corporation whose 
address is Route 4, Box 11, Oklahoma City, Oklahoma. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


4. On June 27, 1971, in the course of interstate commerce, com- 
plainant entered into a written agreement with respondent Market 
Pre-Pak, Inc., according to which Market Pre-Pak, Inc., was to act 
as complainant’s agent in selling a 350-acre crop of potatoes. It 
was further agreed that complainant was to invoice and collect 
for the sales made by Market Pre-Pak, Inc., with assistance on the 
collections to be given by Market Pre-Pak, Inc. It was likewise 
agreed that Market Pre-Pak, Inc., was to receive 10 cents com- 
mission for every hundredweight of potatoes sold under this agree- 
ment. 


5. Pursuant to this agreement Market Pre-Pak, Inc., sold AA 
Potato Company 18 loads of potatoes during the period June 30 
through July 22, 1971. 


6. The first load thus sold to AA Potato Company was for the 
agreed price of $2,75 per cwt. f.o.b., in bulk lot. AA Potato Com- 
pany was not satisfied with the quality of the potatoes in this load 
and agreed with Market Pre-Pak, Inc., to purchase this and the 
remaining loads covered by the contract for $2.75 per cwt. f.o.b., 
packed out on a U.S. No. 1 grade basis. 


7. Complainant sent, and respondent AA Potato Company re- 
ceived, an invoice on each of the 18 loads of potatoes sold through 
Market Pre-Pak, Inc., during the period June 30 through July 22, 
1971. Each of the invoices showed the total quantity of potatoes 
contained in each of the loads; the f.o.b. price per hundredweight 
of $2.75, f.o.b.; the license number and identity of the driver on 
each of the trucks hauling the loads; and on the majority of the 
invoices the notation “payable to,” followed by complainant’s 
name and address, 
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8. Complainant shipped to AA Potato Company a total of 18 
loads of potatoes, or 778,120 pounds. The invoices rendered by 
complainant on this quantity, computed at $2.75 per hundred- 
weight f.o.b., totaled $21,398.33. AA Potato Company packed out 
632,166 pounds of U.S. No. 1 potatoes from these loads which, 
computed at $2.75 per hundredweight f.o.b., totaled $17,384.57. 


9. AA Potato Company remitted $17,384.57 to Market Pre-Pak, 
Inc., which computed its brokerage, per hundredweight, on the 
total pounds of 778,120 shipped by complainant. Market Pre-Pak, 
Inc., then deducted its brokerage from the $17,384.57 received 
from AA Potato Company and remitted the balance to complain- 
ant. 


10. The formal complaint was filed on March 20, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first question to be decided is whether complainant is 
bound by the contracts entered into by its agent, Market Pre-Pak, 
Inc. (hereinafter referred to as Market). The agency relationship 
between complainant and Market was established by the written 
agreement dated June 27, 1971. This agreement, in the main, pro- 
vided that Market, as complainant’s agent, would sell a crop of 
potatoes grown and harvested by complainant from a 350-acre 
tract of land not otherwise identified; that Market would also 
furnish 50-pound and 100-pound sacks to complainant at cost; and 
that Market would assist complainant in the collection of the 
moneys due from sales of these potatoes made by Market. For 
its services, Market was to be paid 10 cents per hundredweight 
by complainant. 


The record reveals that Market, pursuant to this contract, sold 
to AA Potato Company (hereinafter referred to as AA Potato), 
on or about June 30, 1971, the first load of potatoes involved 
herein at a price of $2.75 per hundredweight, f.o.b., with no 
agreement as to grade. Upon receipt of this load, and as indicated 
by the evidence, AA Potato complained to Market about the 
quality of the potatoes, and it was then agreed between AA Potato 
and Market, with the latter acting as complainant’s agent, that 
AA Potato should pay $2.75 per hundredweight, f.o.b., for the 
potatoes received from complainant, on a U.S. No. 1 grade packed- 
out basis. 
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Since the written contract of June 27, 1971, creating the agency 
between complainant and Market purported to be the entire 
agreement between these parties, and since it placed no restric- 
tions on Market in the selling of the potato crop, it is obvious that 
Market was acting within the scope of such agency both in mak- 
ing the contract of sale on June 30 to AA Potato, and in amending 
such contract as to future sales of these potatoes to AA Potato. 
This being the case, AA Potato was entitled to rely on the repre- 
sentation made by Market in these transactions. It appears that 
complainant was not without knowledge of the basis of the deal- 
ings between Market and AA Potato, for it admits to receiving, 
from time to time, less money than was required to satisfy the 
respective invoices it sent to AA Potato. This being the case, com- 
plainant was on notice, or should have known, that an inquiry 
as to the cause of this circumstance was indicated. The record 
does not disclose how often complainant and its agent communi- 
cated during the period June 30 to July 22, 1971, but at least 
Market would be required to tell complainant when, and what 
quantity of potatoes, to ship to AA Potato during this time. Had 
such an inquiry been made by complainant of its agent, particu- 


larly at such times when Market was making payment to com- 
plainant of the proceeds received from AA Potato, then obviously 
complainant could have instructed Market to make future sales to 
AA Potato only upon those terms agreeable to complainant. 


In resume, we conclude that the agreement of June 27, 1971, 
between these parties, which agreement conferred authority on 
between Market and complainant created an agency relationship 
Market to do all those necessary and reasonable things required 
to accomplish the purpose for which the agency was created, to 
wit: sell the potatoes grown and harvested from the 350-acre 
tract of land contemplated by the parties. From the record, it 
appeared to have been both necessary and reasonable for Market 
to have agreed to sell the potatoes involved herein to AA Potato, 
on a packed-out basis, after AA Potato complained about the 
quality of the first load and indicated that it would buy future 
loads only on a packed-out basis. Although AA Potato was being 
invoiced by complainant on the gross amount shipped rather 
than on a packed-out basis, AA Potato was entitled to rely, and 
did rely, on the representation of complainant’s agent, who was 
acting within the scope of its authority in its dealings with AA 
Potato. We conclude, therefore, that no cause of action has been 
established as to either of the respondents in connection with that 
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part of the sales having to do with the 632,166 pounds of potatoes 
which were received on a packed-out basis by AA Potato. How- 
ever, this conclusion does not dispose of a further question—who 
is liable, if anyone, for the difference between the quantity of po- 
tatoes actually shipped by complainant, 778,120 pounds, and the 
quantity packed out by AA Potato, 632,166 pounds, or 145,954? 


In any pack-out operation, a reasonable percentage of shrinkage 
can be anticipated. In the circumstances here, and in the absence 
of evidence to the contrary, we consider that 10% shrinkage of 
the total shipped by complainant would not be unreasonable, 
amounting to 77,812 pounds. Deducting this quantity, 77,812 
pounds, from the total of 145,954 pounds not represented in the 
pack-out, leaves 68,142 pounds which have been delivered to AA 
Potato but which were not accounted for. No evidence is presented 
in the record as to the value of this quantity of potatoes. Accord- 
ingly, and since shrinkage has been allowed, we conclude that the 
reasonable value is represented by the f.o.b. contract price of 
$2.75 per hundredweight, or $1,873.90. Since AA Potato received 
the potatoes, we conclude that it is liable to complainant for this 
amount, and that its failure to pay complainant for such potatoes 
is a violation of Section 2 of the Act. On the other hand Market, 
as complainant’s agent, was charged with the responsibility of 
making contract arrangements for the sale of all the potatoes 
shipped, but made no provision for those not included in the pack- 
out. We conclude that this was a breach of its agency agreement 
with complainant, and a violation of Section 2 of the Act, for 
which Market should be held liable. Accordingly, we conclude that 
liability for the value of the 68,142 pounds of potatoes, or 
$1,873.90, should likewise be imposed jointly with AA Potato 
upon Market. Of course, payment of a total of $1,873.90 to com- 
plainant, with interest, will discharge its claim. 


ORDER 


Within 30 days from the date of this order, respondents, jointly 
and severally, shall pay to complainant $1,873.90, with interest 
thereon at the rate of 8 percent per annum from September 1, 
1971, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 15,189) 


JOHN VERBRIGGHE v. GOLDEN TRIANGLE PACKING Co. PACA 
Docket No. 2-2605. Decided April 20, 19738. 


Delivered sale — Grade U. S. No. 1 potatoes — Excessive defects — Rejection 
justified — Dismissal 


Where respondent’s rejection of the potatoes in issue as not meeting con- 
tract requirements was justified, the complaint is dismissed. 
Haskell Lurie, Chicago, Illinois, for complainant. 


Carl Max Janavitz, Pittsburh, Pennsylvania, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,019.25 in connection 
with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto deny- 
ing liability to complainant. 


Since the amount of damages claimed in the complaint does not 
exceed $3000, the shortened procedure provided in section 47.20 
of the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure, respondent submitted an answering statement and 
complainant submitted a statement in reply. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is an individual, John Verbrigghe, whose ad- 
dress is Perkins, Michigan. 


2. Respondent is a corporation, Golden Triangle Packing Co., 
whose address is 21st and Smallman Street, Pittsburgh, Pennsyl- 
vania. At the time of the transaction involved herein, respondent 
was licensed under the act. 





VERBRIGGHE v. GOLDEN 969 
Cite as 32 A.D. 968 


8. On or about January 18, 1972, complainant through his agent 
and broker, Art Kramer’s Produce Buying Service, Chicago, 
Illinois, sold to respondent a truck load of U.S. No. 1 Russet 
potatoes at an agreed price of $4.00 per 100 lb. bag, delivered 
Pittsburgh, Pennsylvania, for a total of $1,860.00. 


4. On January 18, 1972, and pursuant to the contract set forth 
above, complainant shipped from loading point in the state of 
Michigan, in interstate commerce to respondent at Pittsburgh, 


Pennsylvania, a truck load of potatoes. 


5. The potatoes, upon arrival at Pittsburgh, were rejected by 
respondent on the ground they did not meet contract specifications. 


6. At respondent’s request, a federal inspection was made of 
the potatoes involved herein at destination point, Pittsburgh, 


Pennsylvania, on January 19, 1972, at 8:35 a.m. The results of 
that inspection, in perinent part, are: 


Car No. (Trailer) : Wisconsin C/S 7326 
Kind: Closed 
Where Inspected: B & O Produce Yards 


Condition of Trailer: Vents closed. Corrugated cardboard on 
each sidewall and endwall to height of 4 feet. Gas heater at- 
tached to one sidewall near rear of trailer. 


Products Inspected & Distinguishing Marks: Long Russet 
potatoes in burlap sacks printed, “Northwoods” or “Dicken- 
son County”. Each also printed “U.S. No. 1 Potatoes 100 Ibs. 
Net wt.” (Michigan) 


Condition of Load & Containers: Through load; crosswise, 
2 and 3 rows, 5 and 6 layers. Some sacks, throughout load, 
wet spotted from soft rot and/or wet breakdown. 


Temperature of Product: Near rear doors: top 66°F., bottom 
40°F., Center of Load: 37 to 39°F. 


Condition: Each lot: Generally firm. No soft rot or wet 
breakdown in 55% of samples, from 3 to 138% in 45%, aver- 
age 3%. Wet breakdown is scattered throughout pack and 
load; soft rot is Slimy Soft Rot, advanced stages. 


Remarks: Inspection and certificate restricted to all layers 
in 3 stacks at rear end of trailer and upper 4 layers in re- 
mainder of load. 
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7. After rejection by respondent, the potatoes were hauled 
back to shipping point at Rock, Michigan, by direction of the 
complainant. 


8. On January 22, 1972, a federal inspection was made of the 
potatoes in complainant’s warehouse at Rock, Michigan, which 
potatoes allegedly had been removed from the trailer truck, 
License No. Wis. C/S 7326. The results of that inspection in 
pertinent part, are: 


Product: Washed Russet Burbank Potatoes 


Loaders Count and Type of Container. 450—100 # new Bur- 
lap sacks 


Container Markings: Dickinson County Potatoes U.S. No. 1, 
100# 


Size: Gen. 2 in. to 16 oz. 
Defects and Decay: Within tolerance 14 of 1% soft rot 
Grade: U.S. No. 1, Size A, 2 in. min. 


Applicant states lot shipped and returned on trailer with 
license no. Wis. CS 7326. 


Remarks: Stock mature, firm, clean and generally well 
shaped. 


9. Complainant alleges damages of $1,019.25 based on hauling 
charges to and from Pittsburgh, Pennsylvania, totalling $906.75, 
plus an alleged loss of 25 cents per cwt. on resale of the potatoes 
by the complainant. 


10. The formal complaint was filed on April 14, 1972, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


This being a delivered sale, the complainant had the obligation, 
under the contract between the parties, to deliver U. S. No. 1 
potatoes to the respondent at Pittsburgh, Pennsylvania. The U. S. 
Standards for potatoes, 7 CFR 51.1541 et seq., provide with re- 
spect to U. S. No. 1 grade: 


“U. S. No. 1” consists of potatoes which meet the following 
requirements: 
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Similar variatal characteristics ; 
Firm; 

Fairly clean; 

Fairly well shaped; 

Free from: 


(1) Freezing 
(2) Blackheart 
(3) Late blight; southern bacterial wilt and ring rot; 
and, 
(4) Soft rot and wet breakdown 
(f) Free from damage by any other cause... 
(zg) Size. Not less than 1% inches in diameter, unless 
otherwise specified in connection with grade. 
(h) For tolerances see 51.1546 


Section 51.1546 of the U. S. Standards for potatoes specifies the 
tolerances permissible for the several U. S. grades. For the U. S. 
No. 1 grade, it permits a total of 3% for potatoes which are af- 
fected by freezing southern bacterial wilt, ring rot, late blight, 
soft rot or wet breakdown. However, this three percent tolerance 
may include not more than 1% for potatoes which are frozen or 


affected by soft rot or wet breakdown. As indicated in finding No. 
6, the federal inspection at Pittsburgh, Pennsylvania, on January 
19, 1972, at 8:35 a.m., disclosed wet breakdown and soft rot con- 
siderably in excess of this permissible tolerance. The inspection of 
January 19, 1972, therefore, showed defects in the potatoes which 
justified their rejection by the respondent. 


The complainant, however, alleges that a second federal inspec- 
tion made on January 22, 1972, after return of the potatoes to 
his warehouse at Rock, Michigan, shows that the potatoes in ques- 
tion were within the tolerance for U. S. No. 1 potatoes, in that 
such inspection showed the potatoes to be “within tolerance, 14 of 
1% of soft rot”. The inspection certificate covering the January 
22, 1972, inspection shows that it was made at complainant’s ware- 
house and not on the trailer truck. It further recites that “Appli- 
cant [complainant] states “lot shipped and returned on trailer 
with license number Wis CS 7326”. The evidence submitted 
shows no other substantiation of complainant’s claim that these 
were the same potatoes which had been inspected three days 
earlier at Pittsburgh, Pennsylvania. Moreover, the inspection 
certificate of January 19, 1972, specifies that the potatoes were in 
burlap sacks printed “Northwoods” or “Dickenson County”, 
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whereas the certificate of January 22, 1972, recites that the pota- 
toes then being inspected were in containers marked “Dickenson 
County Potatoes” with no mention made of “Northwoods.” In the 
circumstances here presented, and because complainant has the 
burden of proof, it is concluded that the inspection of January 19, 
1972, must prevail and that the potatoes, as delivered by com- 
plainant to respondent at Pittsburgh, Pennsylvania, were, in fact, 
not U. S. No. 1 potatoes. In such circumstances, the respondent 
was justified in rejecting the potatoes as not meeting the terms of 
the contract between the parties. 


In view of the foregoing, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. Copies hereof shall be served upon 
the parties. 


(No. 15,190) 


DON BONANO CITRUS COMPANY v. JOY CITRUS & Foops. PACA 
Docket No. 2-2611. Decided April 25, 1973. 


Checks — Proper application of — Absence of supporting evidence for ap- 

lication to specific invoices — Accounts sued upon — Failure to pay for 

— Burden of proof — Failure to sustain — Deductions — Application of 
remaining checks — Reparation for balance due 


Where the only evidence is the submitted invoices and cancelled checks, 
two of which are prior in time tothe earliest dated invoices and must 
be deducted from the total number of checks submitted, the amount 
of $10,557.45 is applied against the $19,394.54 owed by respondent 
to complainant, leaving a balance due complainant of $8,837.09 for 
which reparation is awarded. 


Complainant pro se. 
Norman B. Jensen, Las Vegas, Nevada, for respondent. 
Peter Keltch, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $23,502.78 in 
connection with 23 shipments of citrus fruits in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon the respondent, which filed an answer thereto, 
denying liability to complainant. 


Although the amount in controversy exceeds $3,000, the parties 
waived oral hearing. Accordingly, the shortened procedure pro- 
vided in section 47.20 of the rules of practice (7 C.F.R. 47.20) 
is applicable. Pursuant to this procedure, complainant was given 
an opportunity to submit additional evidence in the form of an 
opening statement, but did not do so. Respondent filed an answer- 
ing statement; and complainant filed a statement in reply. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Don Bonanno Citrus Com- 
pany, whose address is 19399 Valley Boulevard, Bloomington, 
California. 


2. Respondent is a corporation, Joy Citrus & Foods, whose 
address is 1908 Westlund Drive, Las Vegas, Nevada. At the time 
of the transactions involved herein, respondent was licensed un- 
der the act. 


3. From September 15, 1971, through November 27, 1971, com- 
plainant sold to respondent, by oral contract, 23 shipments of 
citrus fruits for a total purchase price of $19,886.60, f.o.b., 
Bloomington, California. Delivery was made on each shipment 
with the kind, quality, grade, and size of commodity called for 
by the contract, and respondent accepted such. On October 5, 1971, 
complainant issued a credit to respondent’s account in the amount 
of $50.00. In addition, respondent paid to complainant $442.06, 
which amount complainant applied to the transactions involved 
herein, leaving a balance due of $19,394.54. 


4, On behalf of respondent, a third party, Jeanne Buy of Las 
Vegas, Nevada, paid to complainant $14,337.45. Such payment 
was made by 21 separate checks, in varying amounts, drawn on 
the account of “B. H. or Jeanne Buy,” the earliest dated check 
being November 29, 1971, and the latest dated check being No- 
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vember 29, 1971. Each check was made payable to the order of 
complainant and was subsequently endorsed by complainant. 


5. The formal complaint was filed on April 17, 1972, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties as to the terms of the 
contracts of sale, the delivery by complainant and the acceptance 
of the goods by respondent, or the amount of the invoice prices 
in connection with the transactions involved herein. However, the 
parties are in disagreement as to the proper application of the 
checks received by complainant from Jeanne Buy to the accounts 
of respondent and, consequently, as to the amount now outstand- 
ing which respondent owes to complainant. 


In its answering statement, respondent alleged that, pursuant 
to an understanding between complainant and itself, a third party 
paid for the shipments involved herein, in full; and that, while 
respondent might be liable to complainant for past transactions, 
it owed complainant nothing on the transactions which are the 
subject of this proceeding. In support, respondent attached, as 
exhibits to its statement in reply, copies of 21 cancelled checks 
drawn on the account of “B. H. or Jeanne Buy” and made payable 
to the order of complainant. The total sum of these checks was 
$14,337.45. As to the balance between that amount and the 
amount admitted as owed of $19,394.54, respondent stated that 
it was not able to secure the cancelled checks or receipts, but that 
that amount had been paid. 


Complainant, in its statement in reply, denied that there was 
any understanding that the checks submitted by Jeanne Buy were 
to be applied to specific invoices. Rather, complainant alleged 
that respondent maintained an “open account,” and that com- 
plainant had applied the checks received to accounts owed by re- 
spondent prior in time to the transactions involved in this pro- 
ceeding. In support, complainant noted that the checks submitted 
did not bear any notation as to their application to any certain 
purchase or invoice; and further, that, except in a few instances, 
the checks did not correspond in dollar amounts to the submitted 
invoices. 


It is a general rule of law that where the debtor does not ex- 
ercise his power to apply his payment to one of the several debts, 





BONANO v. JOY 
Cite as 32 A.D. 972 


the law will apply the payment in a way most beneficial to the 
creditor (Child Bros. Inc. v. Magnolia Fruit & Produce Co., 27 
A.D. 952, 954). Therefore, in view of respondent’s failure to sub- 
mit any supporting evidence of the alleged “understanding” with 
complainant that the checks were to be applied to specific in- 
voices, it would appear that complainant could rightfully have 
applied the payments received from Jeanne Buy to past accounts 
of respondent. However, as the complaining party, it bore the 
burden of proving, by a preponderance of the evidence, respond- 
ent’s failure to pay the accounts sued upon. In this respect, com- 
plainant has not submitted any evidence as to the amount of re- 
spondent’s liability on the past accounts, or as to which specific 
accounts the payments received from Jeanne Buy were applied. 
In view of the submission of the cancelled checks, allegedly in 
satisfaction of the accounts involved herein, and complainant’s 
failure to effectively refute that allegation by showing to which 
specific accounts the checks were applied, it cannot be said that 
complainant has satisfied its burden of proof. 


The only pieces of evidence before the Department upon which 
we can make any determination are the submitted invoices and 
the cancelled checks. As to these, two of the checks submitted, one 
dated August 19, 1971, in the amount of $2,620.00 and the other 
dated August 25, 1971, in the amount of $1,160.00, are prior in 
time to the earliest dated invoices. In the absence of any evidence 
of special circumstances, it would be illogical to apply checks to 
invoices which had not yet been issued. Deducting those two 
checks from the total number of checks submitted leaves a balance 
of $10,557.45. For the reasons discussed above, this amount must 
be applied against the $19,394.54 respondent admittedly owed 
complainant, leaving an amount outstanding of $8,837.09. Re- 
spondent alleged that the full $19,394.54 had been paid; however, 
respondent failed to submit any evidence in support of that al- 
legation, beyond the amount of $10,557.45. Therefore, it is our 
conclusion that respondent is liable to complainant, on the trans- 
actions involved herein, in the amount of $8,837.09. Respondent’s 
failure to pay this amount is in violation of section 2 of the act 
and reparation should be awarded to complainant, with interest. 


Complainant also alleged in its complaint that respondent owed 
it interest, in the amount of $4,108.24, charged from May, 1970, 
through August, 1971. Respondent, in its answer, denied owing 
complainant such an amount. As the moving party, complainant 
bore the burden of proof. Complainant has not submitted any 
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evidence as to the nature of the transactions upon which the in- 
terest was charged, or shown that such transactions are within 
our jurisdiction. In short, complainant has filed to sustain its 
burden of proof and no reparation can be awarded for the claimed 
interest charge. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $8,837.09, with interest thereon 
at the rate of 8 percent per annum from December 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,191) 


SAULSBURY BROS., INC. v. LYNN FOODS CORPORATION. PACA Doc- 
ket No. 2-2217. Decided April 25, 1973. 


Total liability — Burden of proof sustained — Reparation for balance out-, 
standing 


Where respondent’s total liability to complainant leaves a balance out- 
standing of $3,315.41, reparation is awarded complainant in that 
amount as stated in the Order herein. 


Ernest M. Thompson, Easton, Maryland, for complainant. 
Respondent pro se. 
Peter Keltch, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repa- 
ration against respondent in the amount of $3,315.41 in connec- 
tion with the sale of 2,740 cases of frozen diced sweet potatoes in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
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thereto, denying liability to complainant in the total amount 
claimed. 


Although the amount of damages claimed exceeds $3,000, the 
parties waived oral hearing. Accordingly, the shortened procedure 
provided in section 47.20 of the rules of practice (7 C.F.R. 47.20) 
is applicable. Although given ample opportunity to submit addi- 
tional evidence in the form of sworn statements, neither party 
did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Saulsbury Bros., Inc., whose 
address is Factory Avenue, Ridgely, Maryland. 


2. Respondent is a corporation, Lynn Foods Corporation, whose 
address is 910 E. 70th Street, Cleveland, Ohio. At the time of the 
transactions involved herein, respondent was not licensed under 
the act but was subject to license. 


3. On or about October 27, 1969, in the course of interstate 
commerce, complainant sold to respondent 2,740 cases of frozen 
3/8” diced sweet potatoes at $.095 per lb., f.o.b., Ridgely, Mary- 


land for a total purchase price of $14,316.50. The contract was 
negotiated by Dennis Sales Ltd., a brokerage firm located in Sal- 
isbury, Maryland. The broker prepared a revised memorandum 
of sale, dated October 27, 1969, correctly setting forth the terms 
of sale and sent copies thereof to the parties. The memorandum 
of sale included special instructions as follows: 


“Product to be stored in Seller’s name with storage and 
financing charged for Buyer’s account, beginning December 
31, 1969, at $.0025 per pound per month. Product to be in- 
voiced as shipped, all products to be shipped or invoiced by 
August 31, 1970.” 


4. Pursuant to instructions from respondent, complainant made 
the following shipments. On October 29, 1969, it shipped 670 
cases of sweet potatoes, from Ridgely, Maryland, to respondent 
at Cleveland, Ohio, for a total purchase price of $3,500.75 which 
amount was paid in full on January 16, 1970. On December 29, 
1969, it shipped 632 cases of sweet potatoes, from Ridgely, 
Maryland to Cleveland Ohio, for a total purchase price of $3,302.- 
20, which amount was paid in full on April 9, 1970. On June 4, 
1970, it shipped 550 cases of sweet potatoes, from Ridgely, Mary- 
land to Cleveland, Ohio, for a total purchase price of $3,327.50 





978 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 976 


of which $2,950.00 has been paid. In all, delivery was made of 
1,850 cases of sweet potatoes. 


5. On September 10, 1970, complainant invoiced respondent for 
875 cases of sweet potatoes for a total price of $5,534.38 and, in 
accordance with the terms of sale, invoiced respondent for 
monthly storage charges of $84.79 from September 10, 1970, 


through March 10, 1971, totaling $593.53. The total of the in- 


voice price and the storage charges was $6,127.91 no part of 
which has been paid. 

6. On April 1, 1971, complainant sold 546 cases of sweet pota- 
toes at $.08 per pound, on account for respondent, for a total price 
of $2,402.40. Complainant also credited respondent’s account for 
829 cases of sweet potatoes at $.08 per pound, totaling $1,447.60. 


7. On April 15, 1971, complainant sold and delivered 150 cases 
of sweet potatoes to respondent at Cleveland, Ohio, priced at $.08 
per pound, for a total price of $660.00; no part of which has been 
paid. 


8. The informal complaint was filed on October 19, 1970, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties as to the terms of sale 
or as to complainant’s performance. Respondent, in its answer, 
other than denying complainant’s allegations for want of knowl- 
edge, disputed only the amount of $377.50 alleged to be owed on 
the June 4, 1970 shipment and, consequently, the total amount 
outstanding of $3,315.41 which complainant claimed. Respondent 
did not submit any evidence in refutation of these amounts, nor 
did it indicate what its records showed its liability to complain- 
ant to be. Respondent did allege that complainant had failed to 
give it credit for a $500.00 payment; however, it did not submit 
any evidence in support of this allegation. Respondent also con- 
tended that this proceeding is contrary to the Constitution of the 
United States in that it deprives respondent of due process of law, 
the right to a trial by jury, equal protection of the law, and sub- 
jects it to a possible money judgment by a non-judicial body. 
These questions are not considered here, since it is not the function 
of an administrative body to pass upon the constitutionality of a 
statute which the lawmaking body has committed to it for ad- 
ministration. Panitz et al. v. District of Columbia, 112 F.2d 39 
(App. D.C. 1940) ; Simon Siegal Co. v. John Heaton, 5 A.D. 915. 
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As the moving party, complainant bore the burden of proving 
by a preponderance of the evidence, its allegation of respondent’s 
liability to it in the amount of $3,315.41. To this effect, complain- 
ant attached as exhibits to its formal complaint copies of the 
memorandum of sale and of its invoices to respondent for the 
transactions involved herein. These included complainant’s invoice 
No. 1600 which showed the sale of 550 cases of sweet potatoes to 
respondent, on June 4, 1970, for a total purchase price of 
$3,327.50; and 4 payments received from respondent on that ac- 
count as follows: 


“Ree’d on a/c 12/1/70 $250.00 
“Rec’d on a/c 1/19/71 $750.00 
“Rec’d on a/c 2/22/71 $750.00 
“Rec’d on a/c 4/9/71 $1,200.00” 


This leaves a balance unaccounted for of $377.50, as claimed 
by complainant. In addition, complainant’s invoice No. 1751 
charged respondent for 875 cases of sweet potatoes on September 
1, 1970, for a total price of $5,534.38; its invoices from September 
10, 1970, through March 10, 1971, charged respondent for storage 
charges totaling $593.53; and its invoice No. 2355 showed a sale 
of 150 cases of sweet potatoes to respondent, on April 15, 1971, 
for a total price of $660.00. The total of these invoices show a 
liability of respondent to complainant in the amount of $7,165.41. 
Complainant also included copies of its invoices, No. 2340 and No. 
2346, crediting respondent’s account with $3,850.00; deducting 
this amount from respondent’s total liability leaves a balance out- 
standing of $3,315.41. 


In view of the evidence submitted, it is our conclusion that 
respondent is liable to complainant in the amount of $3,315.41. 
Respondent’s failure to pay this amount is in violation of section 


2 of the act and reparation should be awarded to complainant in 
that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,315.41, with interest thereon at 
the rate of 8 percent per annum from May 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 15,192) 


F. & G. PRODUCE Co., INC. v. SDNEY NEWMAN & Co., INC. and/or 
WM. TuURINO Co., INc. PACA Docket No. 2-2526. Decided 
April 27, 1978. 


Contract — Burden of proof — Failure to sustain — Dismissed as to Wm. 
Turino Co., Inc. 


Where no contract existed between complainant and respondent Wm. Turino, 
Inc., the complaint against this respondent is dismissed 


Direct sale — Acceptance — Invoices — Liability — Reparation 


Where the potatoes in issue were sold and delivered to and received and 
accepted by respondent Sidney Newman & Co., Inc., said respondent is 
liable to complainant for the market value thereof, in the total amount 
of $2,831.25 for which reparation is awarded. 

Complainant pro se. 

Arthur Slavin, New York, New York, for respondent Sidney Newman 
& Co., Inc. 

Respondent Wm. Turino Co., Inc., pro se. 

Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award in the amount of $2,831.25 in connection with a 
shipment of potatoes in interstate commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon each 
respondent. Respondent Wm. Turino Co., Inc., filed an answer 
thereto, denying liability. Respondent Newman & Co., Inc. did not 
file an answer to the formal complaint and therefore is in default 
under section 47.8(c) of the rules of practice (7 CFR 47.8(c) ). 


Although the amount of damages claimed in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. According- 
ly, the shortened method of procedure provided in section 47.20 of 
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the rules of practice (7 CFR 47.20) is applicable herein. Pursuant 
to such procedure, the parties were given the opportunity to sub- 
mit additional evidence in support of their respective positions 
by means of verified statements. Complainant did not file an open- 
ing statement and neither of the respondents filed an answering 
statement. None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, F. & G. Produce Co., Inc., is a corporation 
whose address is P. O. Box 352, Hastings, Florida. 


2. Respondent Sidney Newman & Co., Inc., is a corporation 
whose address is 332-333 Hunts Point Terminal Market, Bronx, 
New York. At the time of the transactions involved herein, this 
respondent was licensed under the act. 


3. Respondent Wm. Turino Co., Inc. is a corporation whose 
address is 329-330 Hunts Point Terminal Market, Bronx, New 
York. At the time of the transactions involved herein, this re- 
spondent was also licensed under the act. 


4. On or about July 19, 21, and 22, 1971, Sidney Newman & 
Co., Inc. through its agent Wm. Turino Co., Inc. bought from 
complainant three truckloads of U.S. No. 1, size A, potatoes. The 
potatoes were shipped to Sidney Newman & Co., New York, New 
York. The total contract price for these potatoes was $2,831.25, 
f.o.b., Accomac, Virginia. 


5. This contract was later confirmed by three invoices issued by 
F & G Produce Co., Inc. One invoice was dated July 20, 1971, and 
stated that 750 50-lb. bags of U.S. No. 1, size A, potatoes from 
lot #V137 had been sold to Sidney Newman & Company for 
$1.1714 per bag. The other two invoices were dated July 22, 1971, 
and stated that 750 50-lb. bags of U.S. No. 1, size A, potatoes 
from each of the lots #V141 and #V142 had been sold to Sidney 
Newman & Co. for $1.30 per bag. 


6. On July 19, 21, and 22, 1971, the truck loads of potatoes were 
sent from Virginia by complainant to respondent Sidney Newman 
& Co., Inc. in New York, New York. Upon arrival of the potatoes 
in New York, Sidney Newman & Co., Inc. accepted the three ship- 
ments. 


7. Respondent Sidney Newman & Co., Inc. has not made any 
payment to complainant for the truck loads of potatoes. 
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8. The formal complaint was filed on December 20, 1971, 
which was within 9 months after the causes of action herein ac- 
crued. 


CONCLUSIONS 


Complainant alleges that on or about July 19, 21, and 22, 1971, 
it contracted to sell to respondent Wm. Turino Co., Inc. three 
truck loads of potatoes, f.o.b. loading point at Accomac, Virginia; 
that under the terms of the agreement the potatoes were sold 
directly to Wm. Turino Co., Inc.; and that Turino is therefore 
obligated to pay the contract price. Respondent Turino denies 
this statement in the answer and alleges that the potatoes were 
ordered by Wm. Turino Co., Inc. but were sold directly to Sidney 
Newman & Co., Inc. The only other evidence offered to prove the 
terms of contract is three invoices from F & G Produce Co., Inc.: 
one dated July 20, 1971 and two dated July 22, 1971. These in- 
voices state that lots #V137, #V141 and #V142, of U.S. No. 1, 
size A potatoes were sold f.o.b. to Sidney Newman & Co., Inc. 
Complainant does not explain why the invoices state that the 
potatoes were sold to Sidney Newman & Co., Inc. The weight of 


the evidence therefore shows that the potatoes were sold directly 
to Sidney Neman & Co., Inc. Complainant has failed to meet the 
burden of proof necessary to show that a contract was formed 
between F & G Produce Co. and Wm. Turnio Co., Inc., and the 
complaint against respondent Wm. Turino Co., Inc. is therefore 
dismissed. 


Respondent Sidney Newman & Co., Inc. failed to file an answer 
to the formal complaint. Under section 47.8(c) of the rules of 
practice (7 CFR 47.8), such failure is deemed an admission of 
the facts alleged in the complaint. In the complaint it is alleged 
that the potatoes were received and accepted by Newman. Ac- 
cordingly, and even in the absence of a contract, Newman is liable 
to complainant for the fair market value of the tubers. 


The Federal Market News Service Reports for New York, be- 
tween July 19 and July 23, 1971, show that the market value of 
U.S. No. 1, size A potatoes during this period was $3.00 per 50-lb. 
bag, including freight. Complainant, however, is only asking for 
the f.o.b. contract price, which is $1.1714 per 50-lb. bag for lot 
#V137, and $1.30 per 50-lb. bag for lots #V141 and #V142, or 
a total of $2,831.25. Respondent Sidney Newman & Co., Inc.’s 
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failure to pay this sum to complainant is a violation of section 2 of 
the act, for which reparation should be awarded, with interest. 
ORDER 


Within thirty days from the date of this order, respondent 
Sidney Newman & Co., Inc., shall pay to complainant, as repara- 
tion, $2,831.25, with interest thereon at the rate of 8 percent per 
annum from August 1, 1971, until paid. 


The complaint against Wm. Turino Co. is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,193) 


MAINE BANANA CORPORATION v. WALTER D. DAvis, INC. PACA 
Docket No. 2-2597. Decided April 27, 1973. 


Contract prices — Agreement on terms — Burden of proof — Failure to 
sustain — Reparation for balance due 


Where respondent failed to sustain its burden of proof of the existence of 
its claimed agreement with complainant to satisfy its contractual li- 
abilities, respondent is liable to complainant for the contractual balance 
of $4,873.85, for which reparation is awarded. 


Counterclaim — Freight charges in transportation contract — Lack of juris- 
diction — Dismissal 


Where the Secretary is without jurisdiction in a transportation contract, 
the counterclaim is dismissed. 


Marshall, Ramend & Beliveau, Lewiston, Maine, for complainant. 
Lynwood E. Hand, Houlton, Maine for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
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tion award against respondent in the amount of $7,273.85 in con- 
nection with 18 shipments of bananas and/or peaches in inter- 
state commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant in the total amount 
claimed. Respondent’s answer included a counterclaim against 
complainant in the amount of $825.89. 


Although the amount of damages claimed exceeds $3,000, the 
parties waived oral hearing. Accordingly, the shortened procedure 
provided in section 47.20 of the rules of practice (7 C.F.R. 47.20) 
is applicable. Pursuant to this procedure, complainant filed an 
opening statement and a statement in reply. Respondent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Maine Banana Corporation, 
whose address is 165 Spring Street, Lewiston, Maine. 


2. Respondent is a corporation, Walter D. Davis, Inc., whose 
address is Grove Street, Houlton, Maine. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. From July 28, 1971, through January 6, 1972, complainant, 
in the course of interstate commerce, sold to respondent, by oral 
contract, 18 truck loads of bananas and/or peaches for a total 
purchase price of $7,347.05. 


4. Commodities of the kind, quality, grade, and size called for 
in each contract were received by respondent’s representatives 
from complainant, but respondent paid only $2,473.20 to com- 
plainant, leaving a balance due of $4,873.85. 


5. Between February 12, 1971 and December 31, 1971, respond- 
ent entered into 24 separate transactions with complainant involv- 
ing the transportation of fruits and/or vegetables for which it 
invoiced complainant a total amount of $825.89 for freight 
charges. 


6. The formal complaint was filed on March 27, 1972, which 
was within 9 months after the cause of action accrued. Respond- 


ent’s informal counterclaim on the 24 separate transactions was 
filed on February 18, 1972. 
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CONCLUSIONS 


Complainant alleged, in its formal complaint, that it sold to 
respondent, by oral contract, 18 truck loads of bananas and/or 
peaches; that the purchase prices under these contracts totalled 
$7,347.05; but that respondent had paid only $73.20. In its open- 
ing statement, complainant admitted that, since the filing of the 
complaint, respondent had paid $2,400.00 on the contracts in- 
volved herein, which reduced the balance due to $4,873.85. 


In its answer, respondent admitted entering into the 18 con- 
tracts with complainant; and that the contract prices totalled 
$7,347.05. However, respondent alleged that it had entered into 
an agreement with complainant to satisfy its contractual liabili- 
ties the terms of which were: respondent would pay $150.00 
weekly on the amount owed to complainant; and it would continue 
to make banana purchases from complainant on a cash basis pro- 
vided complainant did not sell fruit and produce in Northern 
Maine in competition with respondent. Respondent further al- 
leged that it had been making such payments and would continue 
to make such payments until the account was fully paid. 


Since it admitted entering into the contracts involved herein, 
and admitted the total of the purchase prices to be $7,347.05, 
respondent became liable to complainant in that amount. Ap- 
parently, respondent’s defense in this proceeding is that complain- 
ant, by entering the above mentioned agreement, should be barred 
from bringing this action before the Department. However, re- 
spondent has failed to present any supporting evidence of the 
existence of such an agreement; and complainant, in its statement 
in reply, expressly denied ever having entered such an agreement. 
As the moving party, respondent bore the burden of proving 
such an agreement by a preponderance of the evidence. Respond- 
ent has failed to meet that burden. Therefore, respondent’s failure 
to pay the contractual balance of $4,873.85 is in violation of sec- 
tion 2 of the act. 


Respondent included in its answer a counterclaim for $825.89 
as an amount owed to it by complainant for freight charges on 
24 separate transactions between February 12, 1971 and December 
31, 1971. In its statement in reply, complainant admitted owing 
respondent $689.79 on these transactions, but denied that such 
amount should be set off from respondent’s liability. 


Section 47.8(b) of the rules of practice (7 C.F.R. 47.8(b)) pro- 
vides that an answer may include any set-off or counterclaim 
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which respondent may have to the complaint. However, the trans- 
action and subject matter of the counterclaim must be within the 
jurisdiction of the Secretary under the act. Section 2, subsection 
(4) of the act (7 U.S.C. 499b(4) ) makes it unlawful in or in con- 
nection with any transaction in interstate or foreign commerce 
for any commission merchant, dealer or broker “‘to fail or refuse 
truly and correctly to account and make full payment promptly in 
respect of any transaction in any commodity to the person with 
whom such transaction is had; or to fail, without reasonable 
cause, to perform any specification or duty, express or implied, 
arising out of any undertaking in connection with any such trans- 
action”. In interpreting the jurisdiction conferred upon the Sec- 
retary by this section, the Department has held that, except in 
situations where they are “implicit in a transaction within the 
purview of the act” (Alexis Relias v. Frank Kenworthy Co., 16 
A.D. 590, 600), the Secretary is not authorized to award repara- 
tion for claims arising under a transportation contract. Reid & 
Joyce Packing Co. v. Touchstone, 15 A.D. 884; Anonymous Deci- 
sion, 4 A.D. 332. Since respondent’s counterclaim is for freight 
charges arising under a transportation contract, we must dismiss 
it for lack of jurisdiction over the subject matter. 


Having determined that respondent’s failure to pay the con- 
tractual balance of $4,873.85 is in violation of section 2 of the act, 
reparation should be awarded to complainant in that amount, with 
interest. 

ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $4,873.85, with interest thereon at 
the rate of 8 percent per annum from October 1, 1971, until paid. 


Respondent’s counterclaim is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 15,194) 


PET INCORPORATED v. THE RED WING COMPANY, INC. PACA 
Docket No. 2-2719. Decided April 30, 1973. 


Contract—Implied warranty of merchantability—Breach of— 
Damages—Burden of proof—Rejection of portion of shipment 
untimely—Liability for amount withheld—Reparation 
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Where respondent’s rejection of a portion of the peaches was not within a 
reasonable time, and where respondent failed to sustain its burden of 
proof of a breach of contract by complainant with resulting damages, 
respondent is liable to complainant for $1,553.04, the amount withheld 
from the original invoice price by respondent, for which reparation is 
awarded complainant, and the counterclaim is dismissed. 


Howard E. MecNier, St. Louis, Missouri, for complainant. 
Robert H. Daley, Fredonia, New York, for respondent. 
Moulton S. Dowler, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,553.04 in con- 
nection with the sale of preserve peaches which respondent con- 
templated shipping in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served on respondent. Respondent filed an answer 
thereto, denying liability to complainant and asserting a counter- 
claim. Complainant did not file a reply to the counterclaim. 


Since the amount claimed as damages in neither the complaint 
nor the counterclaim exceeds $3000, the shortened method of pro- 
cedure provided in section 47.20 of the rules of practice (7 CFR 
47.20) is applicable. 


Pursuant to such procedure, complainant submitted an opening 
statement and respondent submitted an answering statement. 
Complainant then submitted a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Pet Incorporated, is a corporation whose ad- 
dress is 400 South Fourth Street, St. Louis, Missouri. At the time 
of the transactions involved herein, complainant was licensed 
under the act. 


2. Respondent, The Red Wing Company, Inc., is a corporation 
whose address is 196 Newton Street, Fredonia, New York. At the 
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time of the transactions involved herein, respondent was licensed 
under the act. 


8. On or about August 5, 1971, in the course of interstate com- 
merce, complainant sold to respondent 515,000 pounds of preserve 
peaches, bleached centers, packed 9+-1 Frodex, at the agreed price 
of $.1350 per pound, f.o.b. the Sanger Ice and Cold Storage Com- 
pany Warehouse located at Sanger, California. Complainant and 
respondent subsequently agreed to reduce the quantity of preserve 
peaches sold to 280,800 pounds at $.1350 per pound for a total 
contract price of $37,908.00. 


4. The contract was negotiated by Russell G. Klass Corporation, 
which issued a memorandum of sale in connection with the initial 
contract between complainant and respondent that was subse- 
quently modified as evidenced by respondent’s letter of August 20, 
1971, to complainant, % Russell G. Klass Corporation. 


5. The preserve peaches were inspected at point of shipment 
on or about August 13, 1971, by Department inspectors. Such in- 
spection showed the following: “Inspection and Certificate re- 
stricted to samples drawn prior to freezing. Based on applicable 
quality factors outlined in U.S. Standards for Grades of Frozen 


Peaches. Product is U.S. GRADE B or U. 8. CHOICE.” 


6. On or about August 14, 1971, complainant shipped 98,400 
pounds of the preserve peaches involved herein from Sanger, 
California, to respondent at Fredonia, New York, by railcar. 
This shipment was received by respondent on or about August 26, 
1971. 


7. On or about August 27, 1971, the balance of 182,400 pounds 
of preserve peaches were transferred by complainant to respond- 
ent’s account at the Sanger Ice and Cold Storage Company, 
Sanger, California, pursuant to Warehouse Receipt No. 4659. 


8. Complainant sent its Invoice No. 45539 dated August 26, 


1971, in the amount of $13,284 and Invoice No. 45696 dated 
September 1, 1971, in the amount of $24,624 to respondent. 


9. On September 17, 1971, respondent wrote a letter to Russell 
G. Klass Corporation indicating decomposition problems with 18 
drums of peaches that had been opened for processing. 


10. On October 8, 1971, respondent issued Invoice No. 2846 
claiming a $1,553.04 loss of fruit and labor in processing the 
peaches packed by complainant. 
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11. Respondent paid complainant the sum of $36,354.96, deduct- 
ing $1,553.04 from the amount claimed due by complainant. 


12. An informal complaint was filed on April 11, 1972, which 
was within 9 months after cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although it shipped to respondent and 
transferred to respondent’s account, and respondent accepted, the 
kind, quality and grade of preserve peaches contracted for, re- 
spondent has paid only $36,354.96 in connection with these trans- 
actions, leaving a balance due of $1,553.04. Respondent denies it 
accepted the peaches tendered by complainant as being in com- 
pliance with contractual specifications. Respondent submits that 
complainant “impliedly warranted” that the peaches sold to re- 
spondent would be of merchantable quality and that when in or 
about September, 1971, respondent first opened and thawed drums 
of peaches delivered on August 26, 1971, it was discovered that 
certain of the peaches in each of the drums were decomposed, 
browned and oxidized. In its counterclaim, respondent alleged 
that it “stored the peaches and did not discover their unmer- 


chantability until such time as the Respondent commenced their 
use after thawing prior to processing in the course of its business.” 
Thus, respondent contends that it sustained damages in the sum 
of $1,553.04 by virtue of such unmerchantability of a portion of 
the peaches complainant tendered. 


It is evident that an initial determination must be made as to 
whether respondent did accept the peaches tendered by complain- 
ant. In this regard, it is necessary to determine whether respond- 
ent indicated to complainant that a portion of the peaches tendered 
had been rejected within a reasonable time. By respondent’s own 
admission, it was not until in or about September, 1971, that the 
decomposition problem was discovered, and it was by correspond- 
ence dated September 17, 1971, that the Russell G. Klass Corpora- 
tion which served as complainant’s broker was notified of such 
problem. Thus, upon viewing the evidence submitted, we find that 
respondent has not shown that the peaches tendered by complain- 
ant were rejected within a reasonable time. (See 7 C.F.R. 46.2 
(cc).) We conclude such action constitutes acceptance of the pro- 
duce by respondent (7 C.F.R. 46.2(dd) (3)). Having accepted 
the peaches, respondent is liable for the invoice price thereof, less 
provable damages resulting from any breach of contract by com- 
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plainant. The burden of proving a breach of contract and the 
damages resulting therefrom is on respondent. 


Respondent has aleged that complainant breached an implied 
warranty that the peaches tendered would be of merchantable 
quality. However, we find that respondent has submitted no pro- 
bative evidence that such a warranty was breached at shipping 
point. The Federal inspection which occurred on or about August 
13, 1971, has not been refuted and countered by respondent. Such 
inspection clearly indicates that the peaches were of merchantable 
quality at this time. Consequently, we find that respondent has 
failed to meet its burden of proof in regard to complainant’s al- 
leged breach of contract. Accordingly, we conclude that respond- 
ent’s counterclaim must be dismissed, and respondent must remit 
to complainant the sum of $1,553.04, representing the amount 
respondent withheld from the original invoice price for the 
peaches tendered by complainant. Respondent’s failure to pay 
this amount promptly is a violation of section 2 of the act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,553.04, with interest thereon 
at the rate of 8 percent per annum from October 1, 1971, until 
paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 15,195) 


GIZZARD BROTHERS v. A-M PRODUCE Co. and THE RED Foop 
STORES, INC. PACA Docket No. 2-2630. In order issued April 
5, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,196) 


FISHER RANCH CORPORATION v. DELTA GROWERS & DISTRIBUTORS 
OF SALINAS, INc. PACA Docket No. 2-2677. In order issued 
April 6, 1973, by Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 32 A.D. 991 


(No. 15,197) 


CALIFORNIA FARM EXCHANGE, INC., t/a DANNY DANENBERG 
FARMS v. W. CHAS. HEITMULLER Co., INC. PACA Docket No. 


2-2749. In order issued April 10, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,198) 
CALIFORNIA FARM EXCHANGE, INC., t/a DANNY DANENBERG 
FARMS v. W. CHAS. HEITMULLER Co., INc. PACA Docket No. 


2-2750. In order issued April 10, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 15,199) 


CHIEF WABASIS POTATO GROWERS CO-OPERATIVE ASSOCIATION v. 


H. H. EVON COMPANY. PACA Docket No. 2-2933. Reparation 
of $85,838.00 with 8 percent interest from February 1, 1973, 
awarded complainant against respondent in order issued 
April 11, 1973. 


(No. 15,200) 


CONWAY PRODUCE, INC. v. SCHIRO PRODUCE COMPANY. PACA 
Docket No. 2-2783. Reparation of $55,978.05 with 8 percent 
interest from September 1, 1972, awarded complainant 
against respondent in order issued April 11, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,201) 


JACK T. BAILLIE Co., INC. v. SCHIRO PRODUCE COMPANY. PACA 
Docket No. 2-2805. Reparation of $10,511.10 with 8 percent 
interest from July 1, 1972, awarded complainant against re- 
spondent in order issued April 11, 1973, by Donald A. Camp- 
bell, Judicial Officer. 
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REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 15,202) 


ScoTT-FINKSs Co., INC v. SCHIRO PRODUCE COMPANY. PACA Docket 
No. 2-2776. Reparation of $19,048.34 with 8 percent interest 
from August 1, 1972, awarded complainant against respond- 
ent in order issued April 11, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,203) 


HAROLD H. KASTNER COMPANY v. SCHIRO PRODUCE COMPANY. 
PACA Docket No. 2-2775. Reparation of $3,800.00 with 8 
percent interest from December 1, 1971, awarded complain- 
ant against respondent in order issued April 12, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,204) 


KARRAT BROKERAGE CO. v. SOUTHWEST GROWERS AND PACKERS. 
PACA Docket No. 2-2934. Reparation of $79.70 with 8 per- 
cent interest from August 1, 1972, awarded complainant 
against respondent in order issued April 18, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,205) 


SUNSET PACKING COMPANY OF OREGON v. GARN L. BAUM. PACA 
Docket No. 2-2932. Reparation of $8,480.00 with 8 percent 
interest from October 1, 1972, awarded complainant against 
respondent in order issued April 27, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,206) 


MOUNTAIN CREST, INC. v. G. C. MARTIN. PACA Docket No. 2-2495. 
Reparation of $17,810.35 with 8 percent interest from Oc- 
tober 1, 1970, awarded complainant against respondent in 
order issued April 30, 1973, by Donald A. Campbell, Judicial 
Officer. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 15,207) 


STOCKTON TOMATO Co., INC. v. BALTIMORE TOMATO Co., INC. 
PACA Docket No. 2-2930. Reparation of $16,954.50 with 8 
percent interest from October 1, 1971, awarded complainant 
against respondent in order issued April 5, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,208) 


A. DupDA & Sons, INC. v. SMITH’s TOMATO HOUSE. PACA Docket 
No. 2-2936. Reparation of $2,510.57 with 8 percent interest 
from May 1, 1972, awarded complainant against respondent 
in order issued April 16, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,209) 


PANNO & Sons, INC. v. BLAND Dist. Co. PACA Docket No. 2-2935. 
Reparation of $661.70 with 8 percent interest from September 
1, 1972, awarded complainant against respondent in order 
issued April 16, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,210) 


TRICAR SALES, INC. v. S & S PRODUCE Co., INc. PACA Docket No. 
2-2941. Reparation of $7,685.90 with 8 percent interest from 
June 1, 1972, awarded complainant against respondent in 
order issued April 17, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,211) 


BUSHMAN GROWERS SALES, INC. v. H. C. NAGEL & Sons. PACA 
Docket No. 2-2943. Reparation of $1,987.25 with 8 percent 
interest from February 1, 1973, awarded complainant against 
respondent in order issued April 26, 1973, by Donald A. 
Campbell, Judicial Officer. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 15,212) 


ERNIE JOHNSON & SON v. DON’S WHOLESALE PRODUCE, INC. PACA 
Docket No. 2-2945. Reparation of $2,100.00 with 8 percent in- 
terest from December 1, 1972, awarded complainant against 
respondent in order issued April 26, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,213) 


WILLIAM ANDERSON COMPANY v. H. C. NAGEL & Sons. PACA 
Docket No. 2-2942. Reparation of $2,948.55 with 8 percent 
interest from July 1, 1972, awarded complainant against re- 
spondent in order issued April 26, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,214) 


Wo. BOLTHOUSE FARMS, INC. v. DON’S WHOLESALE PRODUCE, INC. 
PACA Docket No. 2-2944. Reparation of $5,377.90 with 8 
percent interest from January 1, 1973, awarded complainant 
against respondent in order issued April 26, 1978, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,215) 


OHIO POTATO GROWERS ASSOCIATION v. DIXIE SNACK Foops, INC. 
PACA Docket No. 2-2948. Reparation of $17,908.23 with 8 
percent interest from November 1, 1972, awarded complain- 
ant against respondent in order issued April 30, 1978, by 
Donald A. Campbell, Judicial Officer. 
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